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Statement of the Issues Presented. 


1, Whether the Board properly found that petition- 
ers, by their expression of intent to picket Oberman, 
violated Section 8(b) (4) (ii)(B) of the National Labor 
Relations Act, as amended. 


2. Whether the Board properly found that Ober- 
man’s contract with petitioner imposed a penalty upon 
him for failure to abide by the terms of the subcon- 


tracting clause. 


TOPICAL INDEX 


Statement of the issues presented. 
Jurisdictional statement 
Statement of the case. 
I. 
The board did not properly find that Oberman’s contract with 


petitioners imposed a penalty upon him for failure to abide 
by the terms of the subcontracting clause. 


II. 


The board did not properly find that petitioners by their ex- 
pression of intent to picket Oberman violated Section 
8(b) (4) (ii) (B) of the National Labor Relations Act, 


The subcontracting clause was the solution arrived at by the 
parties in the preservation and maintenance of wage stand- 
ards and working conditions 


IV. 
Peaceful primary economic action is a proper means of re- 
dressing contract violations, and is a lawful ingredient of 
the collective bargaining process. 


V. 


Petitioners threat of economic action constituted primary ac- 
tion even though incidentally involving the cessation of 
dealings between Oberman and Calhoun. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,388 


ORANGE Bett District Councit or Parnters No. 48, 
AFL-CIO, its Affiliated Local Unions, and its 
Agents; and Bu1LpING anD CoNSTRUCTION TRADES 
CounciL oF SAN BERNARDINO AND RIVERSIDE 
Counties, AFL-CIO, 

Petitioners, 
vs. 


NATIONAL LaBor RELATIONS Boar, 
Respondent, 


PETITIONERS’ OPENING BRIEF. 


Jurisdictional Statement. 


This case is before the court on the petition of 
Orange Belt District Council of Painters No. 48, AFL- 
CIO, its affiliated Local Unions, and its agents, and 
Building and Construction Trades Council of San Ber- 
nardino and Riverside Counties, AFL-CIO to review 
and set aside an order of the National Labor Relations 
Board issued against Petitioners on October 23, 1962, 
pursuant to Section 10(c) of the National Labor Re- 
lations Act of 1947, as amended (61 Stat. 136, 29 


—— 


U. S. C. Section 151, et seq.). In its answer, the 
Board requested enforcement of its order against Peti- 
tioner. The jurisdiction of this court is based on Sec- 
tion 10(£) of the Act. The Board’s decision and order 
are reported at 139 N. L. R. B. No. 32 [Tr. pp. 32-38]. 


Statement of the Case. 


Petitioners, Orange Belt District Council of Painters 
No. 48, AFL-CIO, its affiliated Local Unions, and its 
agents; and Building and Construction Trades Council 
of San Bernardino and Riverside Counties, AFL-CIO, 
are hereinafter referred to as “Unions”. The charging 
party, Frank A. Calhoun, an individual doing business 
as Calhoun Drywall Company, is hereinafter referred to 
as “Calhoun”. G. B. Oberman Company is hereinafter 
referred to as “Oberman”. 


The material evidence in this case is entirely undis- 
puted, it being contained in the stipulation filed at the 
time of hearing. Oberman is a general contractor in 
the building and construction industry. Calhoun is a 
drywall contractor engaged in business in San Bernar- 
dino, California. The Unions are labor organizations 
within the meaning of Section 2(5) of the Act and 
represent persons employed in the building and construc- 
tion industry throughout San Bernardino and Riverside 
Counties, California [Tr. pp. 15, 16]. At all times ma- 
terial, Oberman and the Unions have been signatory 
to a collective bargaining agreement which inter alia 
contains a provision requiring Oberman to subcontract 
work only to subcontractors who are signatory to con- 
tracts with the Unions [Tr. pp. 16-17]. Calhoun is 
not signatory to a contract with the Unions, his em- 
ployees being engaged in drywall work [Tr. p. 17]. 


—— 


Oberman, by subcontracting work to Calhoun to be per- 
formed at the construction job site, violated the terms 
of his contract with the Unions [Tr. p. 25]. On or 
about October 5, 1961, the Unions sent to Oberman a 
letter which recited: 


“We wish to call your attention to certain pro- 
visions of the collective bargaining agreement which 
you appear to be violating at this time. 


“There are two separate independent provisions of 
the contract that you are violating. Paragraph 4 
provides that if you subcontract any work, it shall 
be to a subcontractor signatory to an executed cur- 
rent agreement with a union affiliated with the 
Council. We are informed that you have subcon- 
tracted certain work to Calhoun Dry Wall, who is 
not signatory to such a collective bargaining agree- 
ment. We put you on notice that unless this breach 
of the agreement is rectified within twenty-four 
(24) hours, we shall turn this matter over to our 
attorneys to file suit against you. 

“Paragraph 5 of the agreement provides that in the 
event you subcontract any work and the subcon- 
tractor fails to pay fringe benefits provided under 
the appropriate agreement with the union affiliated 
with the Council, that you become personally liable 
for such sums and such sums become due and pay- 
able by you immediately. 

“We are informed that you have subcontracted cer- 
tain work to Calhoun Dry Wall. This work prop- 
erly falls within the jurisdiction of the painters 
union which is affiliated with this council. Under 
the standard agreement presently in effect between 


apes 


painters union and the industry, the following fringe 
benefits are due and payable: 

Health and welfare 14¢ per hour. 

Contract administration 2¢ per hour. 

Vacation 10¢ per hour. 
“Your subcontractor has failed to make these pay- 
ments and unless you make the payments within 
twenty-four (24) hours, we shall take all necessary 
action, including peaceful picketing, to compel com- 
pliance with paragraph 5 of the agreement.” [Tr. 
pp. 23-24]. 

Calhoun filed charges alleging unfair labor practices 
based upon the sending of this letter in that an object 
of the unions was to require Oberman to cease doing 
business with Calhoun, in violation of Section 
8(b) (4) (ii) (B) of the Act. Hearing on the issues 


raised by the pleadings were held in Los Angeles on 
March 7, 1962. The trial examiner concluded that the 
statement of intent to picket to compel the payment of 
health and welfare, contract administration, and vaca- 
tion fringe benefits was not violative of the Act, and 
that the threat to bring suit to enforce the subcontract- 
ing clause was equally non-violative [Tr. pp. 33, 35]. 


The Respondent Board adopted the trial examiner’s 
findings, but concluded that paragraphs IV and V of 
the contract, when considered together meant that a con- 
tractor who entered into a subcontract arrangement with 
one who was not signatory to a contract with the unions, 
was required to pay the fringe benefits required by para- 
graph V regardless of the conditions of employment 
under which the subcontractors’ employees worked. The 
Board thus concluded that paragraph V was “a penalty 
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imposed on the contractor for failure to comply with 
the provisions of paragraph IV (subcontracting 
clause)” [Tr. p. 34]. The Board held, therefore, that 
the unions’ threat to picket Oberman was aimed at en- 
forcement of the “hot cargo” clause through enforce- 
ment of the fringe benefit penalty clause, and that 
since an objective of this threat was to cause a cessa- 
tion of dealings between Oberman and Calhoun, the 
unions violated Section 8(b) (4) (ii) (B) of the Act 
by sending of the letter. 


I. 

The Board Did Not Properly Find That Oberman’s 
Contract With Petitioners Imposed a Penalty 
Upon Him for Failure to Abide by the Terms of 
the Subcontracting Clause. 

The two criticial contract clauses to which Oberman 
and the unions were signatory are clear on their face. 
Paragraph IV required Oberman to limit his subcon- 
tracting of work to business concerns signatory to con- 
tracts with the San Bernardino-Riverside Building 
Trades Council or its affiliated crafts. Paragraph V 
simply provided that in the event a subcontractor 
failed to pay the fringe benefits for which he was obli- 
gated under the appropriate agreement, the general con- 
tractor would be required to assume liability. The 
Board, in the absence of any evidence, somehow con- 
strued these clauses to mean that a contractor who 
failed to abide by the subcontracting clause was required 
to pay the fringe benefits in the appropriate contract 
regardless of whether the equivalent of such benefits 
were already being paid by the subcontractor. Thus, 
theoretically, in the Board’s view, even if a subcontrac- 
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tor not signatory to a contract with the union was pay- 
ing health and welfare — 14 cents, contract adminis- 
tration — 2 cents, and vacation pay — 10 cents, the 
general contractor, by breaching the subcontracting 
clause, would have to duplicate these payments by way 
of penalty. 
In Section 10(e) of the National Labor Relations 
Act it is provided: 
“The findings of the Board with respect to ques- 
tions of fact if supported by substantial evidence 
on the record considered as a whole shall be con- 
clusive.” 


In Universal Camera Corp. v. N. L. R. B., 340 
U. S. 474, 71 S. Ct. 456, the Supreme Court, in 
delineating the role of the reviewing court, in the 


administrative process, stated: 
“Substantiality of evidence must take into account 
whatever in the record fairly detracts from its 
weight.” 
And, again: 

“We conclude therefore, that the Administrative 
Procedure Act and the Taft-Hartley Act direct 
that courts must now assume more responsibility 
for the reasonableness and fairness of Labor 
Board decisions than some courts have shown in 
the past. Reviewing courts must be influenced by 
a feeling that they are not to abdicate the con- 
ventional judicial function. Congress has imposed 
upon them responsibility for assuring that the 
Board keeps within reasonable grounds.” 


si 


And, again: 

“The Board’s findings are entitled to respect; 
but they must nonetheless be set aside when the 
record before a court of appeals clearly precludes 
the Board’s decision from being justified by a 
fair estimate of the worth of the testimony of 
witnesses or its informed judgment on matters 
within its special competence or both.” 


And in Pittsburgh Steamship Co. v. N. L. R. B., 
167 F. 2d 126, the Sixth Circuit Court, in considering 
the effect of the Administrative Procedure Act upon 
the Taft-Hartley Act stated as follows: 

“These statutes were designed to eliminate the 
wholesale use of hearsay, the drawing of expert 
inferences not based upon evidence, and the con- 
sideration of only one part or one side of the 
case.” 


See also, N. L. R. B. v. Caroline Mills, Inc., 167 
F. 2d 212, 213; N. L. R. B. v. Tappen Stove Co., 
174 F. 2d 1007, to effect that the Taft-Hartley Act 
broadened the Wagner Act as to scope of judicial 
review. 

Tested against these principles, the Board’s finding 
of fact that the contract somehow required the pay- 
ment of a penalty by the employer who breached the 
subcontracting clause, constitutes an arbitrary, capri- 
cious finding in flagrant excess of its powers. Clause 
V is simply an agreed upon method of enforcing 
a clause designed to protect working standards and 
conditions in the building and construction area. In 
this regard the clause represents the means by which 
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the parties liquidate and make certain the damages to 
be levied against a contractor in the event a sub- 
contractor whether unionized or not fails to pay the 
fringe benefits called for in the appropriate agree- 
ment, Thus, enforcement is rendered easy, and the 
general contractor is required to pay that amount nec- 
essary to bring the payments up to scale. We stress 
that paragraph V can come into play regardless of 
whether the particular subcontractor is signatory to a 
contract with the union or not. It is a direct, forth- 
right method of fixing financial responsibility upon 
what is usually the most solvent of parties, the gen- 
eral contractor, to the end that the working standards 
provided for in the appropriate building craft agree- 
ments are complied with. 


The Respondent Board, in its enthusiasm to nar- 
rowly restrict the Section 8(e) proviso and to ob- 
struct trade unions in realizing any effective enforce- 
ment of subcontracting agreements, resorts now to find- 
ings of fact and drawing of inferences not even sug- 
gested by the trial examiner and totally lacking in 
evidence. There is indeed a total absence of any evi- 
dence that a contractor is required to pay the fringe 
benefits, under paragraph V, as a penalty in the event 
that he subcontracts in violation of paragraph IV. 


A contractor’s liability under paragraph V is not 
dependent in any way upon whether or not he honors 
his subcontracting clause. In the instant case, if Cal- 
houn had paid the equivalent of the fringe benefits 
provided under the Painters’ agreement, Oberman 
would not have incurred any liability under paragraph 
V even though he was in violation of paragraph IV by 


—— 


utilizing the services of Calhoun. Conversely, Ober- 
man would have incurred financial responsibility under 
Clause V in the event of default by his subcontractor 
even if such subcontractor was in fact signatory to a 
contract with the appropriate building craft union. 


The finding of Respondent Board being com- 
pletely unsupported by any evidence should, we submit, 
be reversed. 


II. 

The Board Did Not Properly Find That Petitioners 
by Their Expression of Intent to Picket Ober- 
man Violated Section 8(b)(4)(ii)(B) of the 
National Labor Relations Act, as Amended. 

Section 8(b) (4) (ii) (B), 29 U. S. C. Sec. 158- 

(b) (4) (ii) (B)) provides insofar as pertinent: 

“Tt shall be an unfair labor practice for a labor 
organization or its agents (4) (ii) to threaten, 
coerce or restrain any person . .. where... an 
object thereof is: (B) forcing or requiring any 
person . . . to cease doing business with any 
other person. . .”. 


The Respondent Board found the Unions in violation of 
the act by the following parity of reasoning: Since, ac- 
cording to the Board, the liability of the contractor to 


pay the fringe benefits as provided under paragraph V, 


arises only in the event that he violates paragraph IV, 
the “hot cargo” provision, the threat to picket was 
aimed indirectly at enforcing the subcontracting clause 
and since it had as an objective the cessation of deal- 
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ings between Oberman and Calhoun, the Act was vio- 
lated. 

In the companion case, entitled, “Building and Con- 
struction Trades Council of San Bernardino and Riv- 
erside Counties v. National Labor Relations Board,” 
No. 17,387, the Board held that the unions violated 
Section 8 (b) (4) (ii) (B) by threatening to picket 
to attain or enforce a subcontracting clause, clearly 
lawful under the Section 8 (e) proviso. In the pres- 
ent case, the Board goes one step further and 
holds in effect that the threat of economic action to 
compel the payment of fringe benefits called for by 
a lawful agreement is violative of the Act if the con- 
tractor’s liability arises by reason of a subcontracting 
clause. The unions are thus prohibited from resorting 
to primary economic action to enforce a collective bar- 


gaining agreement if in some indirect way the clause 


sought to be enforced relates to a subcontracting 
clause. We stress that in fact Clause 4 and 5 are 
mutually independent and that the unions threat to 
picket was simply to compel payment of negotiated 
fringe benefits and had nothing to do with the fact 
that Oberman was in violation of his subcontracting 
clause. However, even if the obligation upon Ober- 
man to pay fringe benefits arose by virtue of the sub- 
contracting clause, the Board erroneously concluded 
that a Section 8 (b) (4) (ii) (B) violation occurred. 


III. 

The Subcontracting Clause Was the Solution 
Arrived at by the Parties in the Preservation 
and Maintenance of Wage Standards and Work- 
ing Conditions. 

In Local 24, Teamsters v. Revel-Oliver, 358 U. S. 
283, the Supreme Court upheld a contractual clause 
forbidding the leasing of equipment by common car- 
riers from persons who failed to maintain certain 
specified minimum standards of wages and working 
conditions, as a proper subject of collective bargaining 
and thus immune from interference by state regulation. 
The court stated: 

“The goal of federal labor policy, as expressed in 
the Wagner and Taft-Hartley Acts, is the pro- 
motion of collective bargaining; to encourage the 
employer and the representative of the employees 
to establish, through negotiation, their own char- 
ter for the ordering of industrial relations, and 
thereby to minimize industrial strife . . . Within 
the area of which collective bargaining was re- 
quired, Congress was not concerned with the 
substantive terms upon which the parties agreed... 
The purposes of the Act are served by bringing 
the parties together and establishing conditions un- 
der which they are to work out their agreement 
themselves . . . Federal law here created the 
duty upon the parties to bargain collectively; Con- 
gress has provided for a system of federal law 
applicable to the agreement the parties made in 
response to that duty, . . .” 

“We believe that there is no room in this scheme 
for the application here of this state policy limit- 


ing the solutions that the parties’ agreement can 
provide to the problems of wages and working 
conditions.” (Emphasis added.) 


And, again, in discussing the contractual clause it- 
self under attack; the court states at pages 293-294: 
“| its unchallenged history shows that its ob- 
jective is to protect the negotiated wage scale 
against the possible undermining through diminu- 
tion of the owners’ wages for driving which might 
result from a rental which did not cover his op- 
erating costs. This is thus but an instance, as 
this Court said in a somewhat similar union de- 
mand in another case, in which a union seeks to 
protect lawful employee interests against what is 
believed, rightly or wrongly, to be a scheme or 
device utilized for the purpose of escaping the 


payment of union wages and the assumption of 
working conditions commensurate with those im- 
posed under union standards.” 


The court concludes at page 294: 
“The regulations embody . . . a direct frontal at- 
tack upon a problem thought to threaten the main- 
tenance of the basic wage structure established 
by the collective bargaining contract.” 


The instant case, we submit, and the clause in ques- 
tion, requiring that subcontractors be signatory to the 
appropriate agreement within the Building Trades 
Council in order to preserve those wage standards and 
working conditions within the area is no less a means 
to legitimately safeguard the contractual benefits won 
by organized labor in the construction industry over 
a great period of time and at equally great cost. 


—— 


IV. 
Peaceful Primary Economic Action Is a Proper 
Means of Redressing Contract Violations, and 
Is a Lawful Ingredient of the Collective Bar- 
gaining Process. 

That Congress intended to leave parties to their own 
private remedies in enforcing contracts is made clear 
in the House Conference Report No. 510 (80th Con- 
gress, lst Session, page 42). It is there stated: 

“Once parties have made a collective bargaining 
contract, the enforcement of that contract should 
be left to the usual processes of the law and not 
the National Labor Relations Board.” 


The unions’ commitment to refrain from economic 
action was given in consideration of various covenants 
by the employer, one of which was to limit his subcon- 
tracting of work to business concerns who were signa- 
tory to appropriate building and construction trades 
agreements. In this way only the unions could be as- 
sured that the wage rates and other working conditions 
attained in their agreements would not be undermined by 
cheap substandard labor. The unions’ pledge was de- 
pendent upon the employer’s covenants. Repudiation of 
any material portion of that agreement relieved the 
union from its obligations and rendered peaceful eco- 
nomic action lawful. 


The contract was arrived at through the process of 
collective bargaining. That process continues in the 


day to day administration of the contract and correction 


of breaches thereof. It is well established that the use 
of lawful economic weapons to redress violations of an 


agreement are proper and in accordance with the func- 


tioning of the collective bargaining system. As stated 
in N. L. R. B. v. Insurance Agents Union, 361 U.S. 
477, 489: 
“The presence of economic weapons in reserve, and 
their actual exercise on occasion by the parties, is 
part and parcel of the system that the Wagner and 
Taft-Hartley Acts have recognized.” 

And, again at page 490: 

“And if the Board could regulate the choice of 
economic weapons that may be used as part of col- 
lective bargaining, it would be in a position exer- 
cise considerable influence upon the substantive 
terms upon which the parties contract. As the 
parties own devices become more limited, the gov- 
ernment might have to enter even more directly 
into the negotiation of collective agreements. Our 
labor policy is not presently erected on a foundation 
of government control of the results of negotia- 
tions.” 

As the duty to bargain continues even after execu- 
tion of an agreement, and manifests itself in the day 
to day administration and enforcement of the agreement, 
so may resort to economic weapons lawfully be had. 
This case involves nothing more than a union’s peaceful 
attempt to secure compliance with a clause admittedly 
lawful under the Section 8 (e) proviso, against an em- 
ployer who violated its terms and provisions. 


V. 

Petitioners Threat of Economic Action Constituted 
Primary Action Even Though Incidentally In- 
volving the Cessation of Dealings Between 
Oberman and Calhoun. 

The same basic problem exists in this and the com- 
panion case, “Building and Construction Trades Coun- 
cil of San Bernardino and Riverside Counties, etc., et al 
v. National Labor Relations Board,’ No. 17,387. The 
Board’s reasoning, commencing with Colson and 
Stevens, 137 N. L. R. B. No. 149, runs along the 
following course: The Supreme Court, in Local 1976, 
Carpenters v. N. L. R. B., 357 U. S. 93, ruled that 
“hot cargo” clauses could not be enforced by economic 
action which in the absence of agreement was violative 
of Section 8 (b) (4) (A) of the Act; that Section 
8 (e) literally bans agreements whereby one employer 
agrees to cease doing business with another; that the 
Conference Committee* stated that the Section 8 (e) 
proviso was not intended to permit economic activities 
which would be violative of Section 8 (b) (4) and 
within the purview of the Sand Door case; that all 
subcontracting clauses, regardless of purpose and intent, 
are “hot cargo” clauses in nature and permissible only 
to the extent allowed under Section 8 (e), and that, 
therefore, economic action to enforce such clauses is pro- 
hibited under Section 8 (b) (4) of the Act. Thus, 
the Board reasons from an improper premise, to wit: 
That the Sand Door decision controls the situation at 
bar. A cursory analysis of that decision demonstrates 


*Conference Report No. 1147, U. S. Code Cong. and Adm. 
News, 86th Cong. First Session, 1959, pp. 25111. 
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the extent to which it is being misapplied. In that case, 

one of the “hot cargo” clauses in question read: 
“Workmen shall not be required to handle non- 
union materials.” (page 95). 


The union in that case, to effect a boycott against the 
Sand Door Company, the primary disputant, induced 
employees of a secondary company, Havstad and Jensen 
Company, general contractors, to refuse to handle Sand 
Door’s non-union materials and thus caused a work 
stoppage. Clearly, the thrust of the hot cargo clause 
was designed to force the neutral party to assist the 
union in its boycott against the primary disputant, Sand 
Door. 

In the related case, the secondary aspects of the 
union’s conduct were even clearer. In that case, the 
Machinists’ Union was engaged in a dispute with Ameri- 
can Iron and Machine Works. In furtherance of its 
dispute, it engaged in primary picketing, proceeded to 
follow trucks being operated by employees of the pri- 
mary company to the situs of common carriers, and 
there picketed the common carriers and induced the car- 
riers’ employees to refrain from unloading or otherwise 
handling any merchandise eminating from the primary 
company. The union sought to immunize its purely pro- 
scribed secondary conduct by a clause contained in the 
Teamsters contract with the carriers to the effect that: 

“Members of the union shall not be allowed to 
handle or haul freight to or from an unfair com- 
pany...” (page 97). 

The court held that: 

« | Inducements of employees that are pro- 
hibited under Section 8 (b) (4) (A) in the absence 


So 
of a hot cargo provision are likewise prohibited 
when there is such a provision.” (page 106). 

The court added: 


“ce 


To allow the union to invoke the provi- 
sion to justify conduct that in the absence of such 
a provision would be a violation of the statute, 
might give it the means to transmit to the moment 
of boycott, through the contract, the very pressures 
from which Congress has determined to relieve sec- 
ondary employers.” (page 106). 


Thus, the court clearly dealt with union economic ac- 
tion directed against a secondary, neutral party, which 
conduct would beyond all question be violative of the 
federal Act but for the existence of a hot cargo clause. 
The court merely held in effect that the existence of 
such clause did not immunize or excuse this otherwise 
illegal conduct. 


The courts clearly recognize the distinction between 
proscribed secondary conduct and protected primary eco- 
nomic action which has incidental secondary effects. As 
stated by the high court in Local 761, IUE v. 
N. L. R. B., 366 U. S. 667, 672, 81 S. Ct. 1285: 

“This provision could not be literally construed; 
otherwise it would ban most strikes historically 
considered to be lawful, so-called primary activity. 
While Section 8 (b) (4) does not expressly men- 
tion primary or secondary disputes, strikes or boy- 
cotts, that section often is referred to in the Acts 
Legislative History as one of the Acts Secondary 
Boycott Sections. Congress did not seek by Sec- 
tion 8 (b) (4) to interfer with the ordinary 
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strike . . . The impact of the section was directed 
toward what is known as the secondary boycott, 
whose sanctions bear not upon the employer alone 
as a party to the dispute, but upon some third 
party who has no concern in it.” 


And, in NV. L. R. B. v. Denver Building Trades Coun- 
cil, 341 U. S. 675, the court, in pointing up the primary- 
secondary distinction states that Section 8 (b) (4) rep- 
resents the “dual Congressional objectives of preserving 
the right of labor organizations to bring pressure to 
bear on offending employers in primary labor disputes 
and of shielding unoffending employers and others from 
pressures, including controversies not their own.” 


And, in Local 761 IUE v. N. L. R. B. (supra), 
at page 675, the court, in reviewing the Board’s con- 
struction of Section 8 (b) (4) rationalizes the decisions 
as follows: 

“When picketing took place around the premises of 
the primary employer the Board regarded it as a 
valid primary activity” (emphasis added). 


And, again at page 679: 
“When picketing is wholly at the premises of the 
employer with whom the union is engaged in a 
labor dispute, it cannot be called ‘secondary’ even 
though as is virtually always the case the object 
of the picketing is to dissuade persons from enter- 


”? 


ing such premises for business reasons . . . 


The court thus recognizes that all primary strikes, if 
effective, have incidental secondary effects in that they 
cause some degree of cessation of dealings. The essen- 
tial question always present in these type cases is: 


“Against whom is the union primarily engaged in the 
labor dispute?” 

In the present case, the primary disputant is Ober- 
man, the party who concededly violated a major cove- 
nant of his contract, and the threat to take economic 
action against him is primary in nature even though 


incidentally involving a cessation of dealings with 


Calhoun. 


In Local 1976, Carpenters v. N. L. R. B. (supra), 
the court added significantly: 

“Tt does not necessarily follow from the fact that 
the unions cannot invoke the contractual provision 
in the manner in which they sought to do so in 
the present cases that it may not, in some totally 
different context not now before the court, still 
have legal radiations effecting relations between the 
parties.” (Emphasis added, page 108). 

We submit that the legal radiations to which Justice 
Frankfurter referred is demonstrated by the very situ- 
ation at bar, to wit: the enforcement of a subcontract- 
ing clause designed primarily to protect working stand- 
ards within a geographical area. In such context, the 
action of the unions constitutes merely an expression 
of intent to engage in federally protected primary strike 
and picketing activities and against the guilty employer. 
N.L. R. B. v. Intl. Rice Milling Co., 341 U. S. 665, 
672; Intl. Union v. O’Brien, 339 U. S. 454, 457; 
Amalgamated Assn. of Employees v. Wisconsin Board, 
340 U. S. 383, 389. 
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And in N. L. R. B. v Intl. Rice Milling Co., at page 
672: 

“By section 13 Congress has made it clear that 
Section 8 (b) (4) and all other parts of the Act 
which otherwise might be read so as to interfere 
with, impede or diminish the union’s traditional 
right to strike, may be so read only if such inter- 
ference, impediment or diminution is specifically 
provided for in the Act.” 


Again, in the Legislative debates, it was made clear 
that Section 8 (b) (4) (ii) (B) was designed to elimi- 
nate a previously existing judicial loophole whereby a 
labor union could approach a secondary employer himself 
and threaten him directly with economic activities to 
bring about a cessation of dealings with the primary 
employer with whom the labor union was engaged in a 
dispute. The following colloquy in the House of Repre- 
sentatives between Congressman Griffin, one of the 
bill’s co-authors, and Congressman Brown from Ohio, 
highlights this fact: 

“Mr. Griffin: Let us take for example the case 
that the President talked about in his recent radio 
address. A few newspapers reported that the sec- 
ondary boycott described by the President would be 
prohibited under the present Act. It will be re- 
called that the case involved a dispute with the com- 
pany that manufactured furniture. Let us under- 
stand that we are not considering, as I understand 
your question, the right to picket at the manufac- 
turing plant where the dispute exists. 

Mr. Brown: This is right. We are looking only 
at the problem of picketing any retail store where 
the furniture is sold. 


i 


Mr. Griffin: Then, we are not talking about 
picketing at the place of the primary dispute. We 
are concerned about picketing at a store where the 
furniture is sold. . . 

Mr. Griffin: If the purpose of the picketing is to 
coerce or to restrain the employer of that second 
establishment to get him not to do business with 
the manufacturer — then such a boycott could be 
stopped. 

“’. . Mr. Gobser: . . . Specifically, under 
the Griffin-Landrum Bill, let us say there is a 
picket in front of a business establishment and he 
carries a sign “This establishment is not affiliated 
with the AFL’. Could that be accomplished legally 
under the Griffin-Landrum Bill? 

Mr. Griffin: First of all, I assume the gentleman 
is talking about primary picketing. We are not 
talking about the secondary boycott in this situa- 
tion . . . we must look to the purpose of the 
picketing in the particular situation. at 
(CBNA, The Labor Reform Act, pages 469-470). 


And, again at page 471: 
“Mr. Griffin: “ . . Fourth, if instead of going 
to B’s employees, the union official goes directly to 
B and threatens him with labor trouble or other 
consequences, unless he stops dealing with Com- 
pany A, the effect of the act can be technically 
avoided, our substitute would close this loophole — 


> 


the Committee Bill would not. 


The effect of the Board’s decision in this and the 
related case, “Building and Construction Trades Coun- 
cil of San Bernardino and Riverside Counties, etc. et 
al. v. National Labor Relations Board,’ No. 17,387, 


— 


is to make impossible the enforcement of subcontract- 
ing clauses by building trades unions in the only real- 
istic, practicable manner. It is a matter of judicial 
notice that the construction industry is one character- 
ized by sporadic employment and work projects of short 
duration under extremely competitive conditions. As 
stated by one authority: 
“The building and construction industry is an- 
other and perhaps more familiar example. Need- 
less to say, that industry is in many ways unique. 
It fits into few of the orthodox categories of 
industry or employment with which the Board 
prior to 1947 had been accustomed to deal. In 
the first place the industry is mobile. Generally 
speaking, the work of the industry is performed 
on separate project sites rather than at fixed lo- 
cations. Contractors bid on or otherwise obtain a 
construction job, make arrangements to place the 
necessary equipment on the site, and hire the 
skilled artisans and laborers they need for the par- 
ticular job. Upon completion of the job, they 
move on to a new job site and repeat the 
process. Of necessity, then, workers in the indus- 
try are rarely attached to a single employer. In 
the course of a given work year, employees are 
employed by a number of different contractors on 
a number of different construction sites. Employ- 
ment is thus temporary and intermittent in na- 
ture. 
“This kind of employment relationship creates spe- 
cial problems both for the contractor and for the 
worker. The contractor, before he bids on or 
undertakes a project, must be apprised of such 
vitally relevant factors as the availability of a spe- 


cialized labor force in the area where the project 
is to be performed and the cost of such a labor 
force. If he is a general contractor and will re- 
quire one or more subcontractors to complete the 
job—as often as not a completion date for the 
project is fixed, and failure to meet that date in- 
vokes penalties—he also needs to have informa- 
tion relevant to their needs and costs. When he 
actually undertakes the job, it is imperative that 
the workmen he procures actually possess the 
skills which he requires. Without laboring the 
point too much, it is obvious that the contractor, 
who is frequently a stranger to the area involved, 
cannot fulfill his needs on the basis of approaching 
individual workmen. The nature of his opera- 
tion is such that he requires some central source 
both for his information and for his employment 
needs. The individual workman in the construc- 
tion industry is likewise handicapped. Unlike his 
counterpart, the industrial employee, he has no 
fixed location at which he can apply for work. 
Construction projects are scattered, often located 
in remote areas, and advance information as to 
their location and employment needs is not wide- 
spread. Moreover, the practicability of a search 
for employment under these admittedly adverse 
conditions is aggravated by the fact that the em- 
ployment when and if obtained, is likely to be for 
a short term. By the same token, the construc- 
tion worker, because of the very nature of the 
industry, lacks the assurance which his industrial 
counterpart has, namely, that proficiency in the 
performance of the job which he obtains is at 
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least a minimum guarantee of continued employ- 
ment.””* 


The average length of construction jobs ranges 
from a few weeks to three or four months. In the 
vast majority of cases, if unions were relegated to the 
long protracted delays involved in judicial enforcement 
of subcontracting agreements, such clauses would be 
rendered negatory and stripped of any vitality what- 
soever. The subcontracting clause which is judicially 
enforced approximately 12 to 24 months after its 
breach is of small comfort to the employees and all 
concerned when the offending employer has completed 
the job, pulled up stakes and departed from the scene 
several months previous. In all realism and practical- 
ity, the only means the trade unions have to effectively 
enforce such agreements is through quick, decisive eco- 
nomic action. Denying to the unions this basic, time- 
honored traditional remedy is to virtually destroy for 
all practical purposes the protections to wage stand- 
ards affored to working people by the negotiation of 
subcontracting clauses. We submit that such result is 
completely contrary to the intent or desire of the 
framers of the federal legislation. 

For the above reasons, Petitioners respectfully sub- 
mit that the Board’s order be denied enforcement. 


Respectfully submitted, 


RicHMAN, Garrett & ANSELL, 

Hersert S. THATCHER EsoQ., 
By Hersert M. ANSELL, 
Attorneys for Petitioners. 


*Fenton, “Union Hiring Halls Under The Taft Hartley Act”, 
9 Lab. Law Jour. 505, 507 (1958) ; see also, Fenton, “Address 
of June 27, 1958, 42 LRRM 101, 103. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon petition of 
Orange District Council of Painters No. 48, AFL- 
CIO, its affiliated local unions, and its agents and 
of Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO (here- 
in called the Unions) to review an order of the Na- 
tional Labor Relations Board issued October 23, 
1962, following the usual proceedings under Section 
10(c) of the National Labor Relations Act, as 


amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 151 
(1) 
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et seq.), hereafter called the Act. In its answer to 
the petition the Board has requested enforcement of 
its order. The Board’s decision and order are re- 
ported at 139 NLRB No. 32 (J.A. 32-40). This 
Court has jurisdiction under Section 10 (e) and (£) 
of the Act. 


I. The Board’s findings of fact 


Briefly, the Board found that respondent Unions 
violated Section 8(b) (4) (ii) (B) of the Act by threat- 
ening to picket G. Oberman Company (herein 
ealled Oberman) with an object of requiring Oberman 
to cease doing business with Calhoun Drywall Com- 
pany (herein called Calhoun). The subsidiary facts 
upon which these findings are based were stipulated 
between the parties (J.A. 15-18; 20-27), and are sum- 
marized below. 

A. Background 

Oberman, located at Los Angeles, is engaged as a 
general contractor in the building and construction 
industry (R. 22; 16). Oberman had a contract with 
the Unions, paragraph 4 of which provided that Ober- 
man was not to subcontract any work to any sub- 
contractor who was not signatory to a contract with 
a union affiliated with respondent Building and Con- 
struction Trades Council or with such council (J.A. 
22-23; 16-17). Paragraph 5 of such labor contract 
with the Unions was to the effect that in the event 
Oberman subcontracted any work and the subcon- 
tractor did not pay “‘fringe benefits” provided for in 

1“J.A” references are to the Joint Appendix. References 


preceding a semicolon are to the Board’s findings, and those 
following are to the supporting evidence. 
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the labor contract, the subcontractor became person- 
ally liable to pay such sums immediately (J.A. 22; 
17). During 1961, Oberman was engaged in the con- 
struction of a shopping center at Bloomington, Cal- 
ifornia, and in this connection he subcontracted the 
hanging, tapering and texturing of drywalls to Cal- 
houn, who was not a party to any contract with the 
Unions (J.A. 22; 16). 


B. The unfair labor practice 


Early in October 1961, the Unions wrote the follow- 
ing letter to Oberman: 


We wish to call your attention to certain 
provisions of the collective bargaining agree- 
ment which you appear to be violating at this 
time. 

There are two separate independent provi- 
sions of the contract that you are violating. 
Paragraph 4 provides that if you subcontract 
any work, it shall be to a sub-contractor signa- 
tory to an executed current agreement with a 
union affiliated with the Council. We are in- 
formed that you have subcontracted certain 
work to Calhoun Dry Wall, who is not signa- 
tory to such a collective bargaining agreement. 
We put you on notice that unless this breach 
of the agreement is rectified within twenty- 
four (24) hours, we shall turn this matter over 
to our attorneys to file suit against you. 

Paragraph 5 of the agreement provides that 
in the event you sub-contract any work and the 
sub-contractor fails to pay fringe benefits pro- 
vided under the appropriate agreement with 
the union affiliated with the Council, that you 
become personally liable for such sums and 
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such sums become due and payable by you 
immediately. 

We are informed that you have sub-con- 
tracted certain work to Calhoun Dry Wall. 
This work properly. falls within the jurisdic- 
tion of the painters union which is affiliated 
with this Council. Under the standard agree- 
ment presently in effect between painters union 
and the industry, the following fringe benefits 
are due and payable: 

Health and welfare 14¢ per hour. 
Contract administration--_ 2¢ per hour. 
Vacation 10¢ per hour. 

Your sub-contractor has failed to make these 
payments and unless you make the payments 
within twenty-four (24) hours, we shall take 
all necessary action, including peaceful picket- 
ing, to compel compliance with paragraph 5 of 
the agreement. (J.A. 33; 23-24.) 


II. The Board’s conclusion and order 


Upon the foregoing facts, the Board found that the 
Unions threatened to picket Oberman in order to en- 
force the penalty provided in paragraph 9 of the 
labor contract, which, in turn, served to enforce the 
prohibition of subcontracting to nonunion firms con- 
tained in paragraph 4 (J.A. 34). It concluded that 
while the prohibition of subcontracting was lawful 
under Section 8(e),? such prohibition could not be 
lawfully enforced by conduct which violated Sec- 
tion 8(b) (4) and that the Union’s threat to picket in 
order to bring about a cessation of business between 


2The citation to Section 8(a) in the record (J.A. 35) is 
obviously inadvertent; see J.A. 34, line 6. 
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Oberman and Calhoun violated Section 8(b) (4) (ii) 
(B) of the Act (J.A. 35). The Board, in accordance 
with the Trial Examiner, ordered dismissal of the 
complaint insofar as it charged that the Unions vio- 
lated Section 8(b)(4)(i)(B) by inducing employees 
not to work for Oberman (J.A. 8, 38). 

The Board’s order requires the Unions to cease 
and desist from the unfair labor practice found and 
to post appropriate notices (J.A. 35-38). 

SUMMARY OF ARGUMENT 
I. 

1. The Unions could not lawfully picket Oberman 
in order to enforce the subcontracting provision of 
their labor agreement. An object of such picketing 
was to have Oberman cease from carrying out his 
subcontract with Calhoun, a nonunion employer, 1e., 


to cease doing business with Calhoun. It is settled 
law that a threat to picket constitutes a threat of 
economic sanctions and is covered by the prohibition 


’The Trial Examiner was of the opinion that “an opject” 
of the Union’s letter was “forcing or requiring” Oberman to 
cease doing business with Calhoun (J.A. 29), and that the 
proviso to Section $(e) did not legalize conduct prohibited by 
Section 8(b) (4) (J-A. 27-29). He concluded, however, that 
neither the announcement that the Union would bring court 
action nor the threat of picketing constituted threats, coercion, 
or restraint within the meaning of Section 8(b) (4) (ii) (J.A. 
99-31). Since the Board’s disagreement with the Trial Ex- 
aminer involves conclusions of law rather than credibility 
determinations, his findings are not entitled to special weight. 
Los Angeles Mailers Union No. 9 v. N.L.R.B., — App. D.C. —; 
311 F. 2d 121, 124, rehearing denied, 311 F. 2d 125; Warehouse- 
men, etc. v. N.L.R.B., 112 App. D.C. 280, 302 F. 2d 865, 868- 
869. Accord: Universal Camera Corp. v. N.L.R.B., 340 US. 
474, 494, 496. 


6 


against threats, restraint and coercion contained in 
Section 8(b) (4) (ii). It is also well established that 
a violation of that Section cannot be justified on the 
ground that the purpose of the union’s action is the 
enforcement of a contractual obligation undertaken 
by the employer to cease doing business with another 
employer. 

The ruling of the Supreme Court to this effect in 
Local 1976, United Brotherhood of Carpenters v. 
N.L.R.B., 357 U.S. 93, was issued under the 1947 Act, 
but the legislative history of the 1959 Amendments 
and the construction placed upon them by several 
courts make it clear that the same rule applies under 
the Act as amended. Congress, when enacting the 
provision to Section 8(e) concerning contracting and 
subcontracting agreements on a construction site, 
intentionally left the legal status of such agreements 
as it was under Local 1976. They were not to consti- 
tute unfair labor practices and be void, nor were they 
made enforceable by means prohibited by Section 
8(b) (4). Moreover, the law concerning picketing in 
the construction industry as previously developed was 
to remain unchanged. 

2. The Unions’ argument, expressed in several 
ways, that the subcontracting clause in their contract 
was a valid primary provision and could be enforced 
by peaceful picketing in the same manner as other 
lawful provisions in a collective bargaining agreement 
misconceives the nature of lawful “‘primary” activities 
and of the contract provisions which may be enforced 
by economic action. The provision here involved 
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does not regulate wages, hours and working condi- 
tions of employees in the bargaining unit covered by 
the labor agreement, nor does it equalize the wages 
and working conditions of employees used by an 
employer in his own business, as was the case in 
Local 24, Teamsters v. Oliver, 358 U.S. 283, relied on 
by the Unions. It applies regardless of the wages 
and conditions prevailing for the employees of the 
secondary employer and makes the right to subcon- 
tract dependent on a criterion which has been 
declared improper by this and other courts, namely, 
the union status vel non of the subcontractor. Local 
636, United Association, etc. v. N.L.R.B., 108 App. 
D.C. 24, 30, 278 F. 2d 858, 864; District 9, Int’l Asso- 
ciation of Machinists v. N.L.R.B., — App. D.C. —, — 
F. 2d —, 51 LRRM 2496. Furthermore, it does not 
serve the purpose of preserving work opportunities 
for Oberman’s employees since it does not prohibit 
subcontracting as such. Although the provision here 
at issue was contained in a contract with Oberman 
this did not make Oberman the primary employer 
because the provision, such as similar provisions 
involving the use of ‘unfair’? or nonunion material, 
was ‘aimed really at the union’s difference with 
another employer.” Local 636, supra. 


I. 


The Board properly rejected the Unions’ defense 
that their picketing threat was not aimed at the en- 
forcement of the subcontracting clause but only at 
the enforcement of the payment of certain “fringe 
benefits’’ by the subcontractor, which Oberman had 
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guaranteed. Since the Unions threatened court en- 
forcement of the no-subeontracting provision and en- 
forcement by picketing of the guarantee, the Board 
properly considered that Oberman could stop the 
running of further liability under the guarantee 
clause by ceasing to do business with the subcon- 
tractor. Thus in the present situation the guarantee 
elause aided the Unions in enforcing the no-subcon- 
tracting clause and a threat to enforce the former 
clause amounted in fact and effect to additional 
threat of enforcement of the latter provision, The 
Board properly considered the totality of the Unions’ 
conduct and disregarded the attempted “bisecting” of 
their activities. It is immaterial for the decision of 
the present case whether the Unions could picket in 
order to enforce the guarantee provision in a factual 
situation where only it, and not the subcontracting 
clause, has been violated by the contractor. 


ARGUMENT 
Introduction 


Section 8(b)(4) of the Act, as amended by the 
Labor-Management Reporting and Disclosure Act of 
1959, provides in relevant part that it shall be an un- 
fair labor practice for a labor organization: 

(ii) to threaten, coerce, or restrain any per- 
son engaged in commerce or in an industry 
affecting commerce, where ** * an object 
thereof is: 

* * * * * 

(B) forcing or requiring any person to 
cease * * * doing business with any other 
person. 
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Thus, a violation of subsection (ii), a new provi- 
sion added by Congress as part of the 1959 amend- 
ment requires (1) that a labor organization “threaten, 
coerce or restrain” an employer; and (2) that an ob- 
ject of its conduct is the cessation of business between 
two employers. 

We intend to show that the Unions’ threat to picket 
Oberman constituted threats, coercion and restraint 
within the meaning of the Section, and that such 
threatened action was not legalized by the first pro- 
viso to Section 8(e) of the 1959 amendments,‘ and 
was not justified as lawful primary action. We fur- 
ther intend to show that an object of the Unions’ 
threat was the cessation of business between Oberman 
and Calhoun and not, as claimed by the Unions, that 
their only object was to have Oberman pay certain 
sums allegedly due the Unions. 

* The pertinent part of Section 8(e) states: 

“Tt shall be an unfair labor practice for any labor organiza- 
tion and any employer to enter into any contract or agreement, 
express or implied, whereby such employer ceases or refrains or 
agrees to cease or refrain from handling, using, selling, trans- 
porting or otherwise dealing in any of the products of any 
other employer, or to cease doing business with any other per- 
son, and any contract or agreement entered into heretofore or 
hereafter containing such an agreement shall be to such extent 
unenforcible and void: Provided, That nothing in this subsec- 
tion (e) shall apply to an agreement between a labor organiza- 
tion and an employer in the construction industry relating to 
the contracting or subcontracting of work to be done at the 


site of the construction, alteration, painting, or repair of a 
building, structure, or other work. * * * 
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I. The Board properly found that the Unions’ threat to picket 
Oberman in order to enforce the no-subcontracting clause 
of the labor agreement violated Section 8(b) (4) (ii)(B) of 
the Act 
Tt needs no extended discussion to show that an an- 

nouncement by a union that it will picket an employer 

constitutes a ‘threat’? of economic sanctions and, 
therefore, ‘‘restrains’’ and “eoerces’”’? the employer 
within the meaning of subsection 8(b) (4) Gi). This 
and other courts have recognized that Congress when 
enacting this provision intended to foreclose threats 
made to neutral employers of “labor trouble and other 
eonsequences’’* as well as the actual carrying out of 
such threats by means of a “strike or other economic 
retaliation’? (Zd., at 1523(1), 1581(1)). Highway 

Truck Drivers Local 107, v. N.L.R.B., 112 App. D.C. 

312, 302 F. 2d 897; N.L.RB. v. Int'l Hod Carriers, 

Local 1140, 285 F. 2a 397, 403 (C.A. 8), cert. denied, 

366 U.S. 903; Local 901, Teamsters v. Compton, 291 

F. 2d 793, 797 (C.A. 1); N.L.R.B. v. Plumbers’ Union 

of Nassau County, 299 F. 2d 497, 500 (C.A. 2); Al- 

pert v. Excavating & Building Materials Chauffers, 

184 F. Supp. 558, 562 (D.C. Mass.) ; and see, Los An- 

geles Mailers Union No. 9, supra, — App. D.C. —, 

311 F. 2d 121, 123 (statement by a union that an em- 

ployer was “headed for trouble’). The non-violent 

character of the picketing threatened by the Unions 
in the present case is immaterial since the subsection 

is not restricted to the use of force or violence as a 

means of bringing pressure against secondary em- 


‘Legislative History of the Labor-Management Reporting 
and Disclosure Act of 1959, Vol. II, p. 1568(2) and 1750(1). 
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ployers. N.L.R.B. v. Highway Truck Drivers Local 
107, 300 F. 2d 317, 320 (C.A. 3). 

It is also well established that a violation of Sec- 
tion 8(b)(4) cannot be justified on the ground that 
its purpose is the enforcement of a contractual obliga- 
tion by an employer to cease doing business with 
another employer. The Supreme Court so held 
expressly in Local 1976, United Brotherhood of 
Carpenters v. N.L.R.B., 357 U.S. 93, where it ruled 
that contracts which permitted employees not to 
handle “non-union material’? or ‘“‘unfair goods” did 
not constitute a defense to a violation of Section 
8(b) (4) (A) of the 1947 Act. The Court said: 

The realities of coercion are not altered 
simply because it is said that the employer is 
forced to carry out a prior engagement rather 
than forced to cease doing business with 
another * * * [T]he contract cannot be en- 
forced by the means specifically prohibited in 
Section 8(b)(4)(A) (at 106, 108). 

Accordingly, “* * * an attempt to force one em- 
ployer to cease doing business relations with another 
person is not protected by virtue of reliance upon a 
contract with the employer.” N.L.R.B. v. Bangor 
Building Trades Council, 278 F. 2d 287, 290 (C.A. 1); 
N.L.R.B. v. Int?l Union of Operating Engineers, 293 
F. 2d 319, 322 (C.A. 9); and see N.L.R.B. v. Local 
47, Int’! Brotherhood of Teamsters, 234 F. 2d 296, 
300 (C.A. 5). 

No different conclusion is called for by the 1959 
amendments to the Act, “but on the contrary, every 
indication is that, so far as the construction industry 
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that contracts which permitted employees not to 
handle “non-union material’ or ‘‘unfair goods” did 
not constitute a defense to a violation of Section 
8(b) (4) (A) of the 1947 Act. The Court said: 

The realities of coercion are not altered 
simply because it is said that the employer is 
forced to carry out a prior engagement rather 
than forced to cease doing business with 


another * * * [T]he contract cannot be en- 
forced by the means specifically prohibited in 
Section 8(b) (4) (A) (at 106, 108). 


Accordingly, ‘““* * * an attempt to force one em- 
ployer to cease doing business relations with another 
person is not protected by virtue of reliance upon a 
contract with the employer.” N.Z.R.B. v. Bangor 
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is concerned, no change whatever was intended.”’ 
LeBus v. Int’l Union of Operating Engineers, 188 F. 
Supp. 392, 394 (D.C.E. La., per Wright, J.). While 
the first proviso to Section 8(e) (supra, p. 9) ex- 
pressly exempts subcontracting of work agreements in 
the construction industry from the prohibition of 
entering into a “hot cargo” agreement, this exception 
applies only to the validity of such clauses. They 
remain unenforceable through strikes and other 
coercive measures because the proviso in no way 
amends or qualifies Section 8(b)(4). If Congress 
had intended to carve out in Section 8(e) such addi- 
tional exception for the construction industry, it 
would have done so expressly, as it did in the proviso 
“exempting the apparel and clothing industry from 
the application [of Section 8(e)] and also Section 
8(b) (4)(B).”” Employing Lithographers of Greater 
Miami v. N.L.R.B., 301 F. 2d 20, 24 (C.A. 5).° 

The legislative history confirms this interpretation 
of the construction industry proviso. The Conference 
Report states to this point: 

6 This proviso reads: 

“Provided further, That for the purposes of this subsection 
8(b) (4) (B) the terms “any employer,” “any person engaged in 
commerce or an industry affecting commerce,” and “any per- 
son” when used in relation to the terms “any other producer, 
processor, or manufacturer,” “any other employer,” or “any 
other person” shall not include persons in the relation of a 
jobber, manufacturer, contractor, or subcontractor working on 
the goods or premises of the jobber or manufacturer or per- 


forming parts of an integrated process of production in the 
apparel and clothing industry * * *.” 


See Employing Lithographers, supra, 24-26, for an explanation 
of the special treatment given that industry. 
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** * The committee of conference does not 
intend that this proviso should be construed so 
as to change the present state of the law with 
respect to the validity of this specific type of 
agreement relating to work to be done at the 
site of the construction project or to remove 
the limitations which the present law imposes 
with respect to such agreements. Picketing to 
enforce such contracts would be illegal under 
the Sand Door case (Local 1796, United 
Brotherhood of Carpenters v. N.L.R.B., 357 
U.S. 93 (1958)). To the extent that such 
agreements are legal today under section 8(b) 
(4) of the National Labor Relations Act, as 
amended, the proviso would prevent such legal- 
ity from being affected by section 8(e). The 
proviso applies only to section 8(e) and there- 
fore leaves unaffected the law developed under 
section 8(b)(4). The Denver Building Trades 
case and the Moore Drydock cases would re- 
main in full force and effect. The proviso is 
not intended to limit, change, or modify the 
present state of the law with respect to picket- 
ing at the site of a construction project. Re- 
strictions and limitations imposed upon such 
picketing under present law as interpreted, for 
example, in the U.S. Supreme Court decision 
in the Denver Building Trades case would re- 
main in full force and effect. It is not in- 
tended that the proviso change the existing 
law with respect to judicial enforcement of 
these contracts or with respect to the legality 
of a strike to obtain such a contract. 


(House Report No. 1147, 86th Cong., 1st Sess., pp. 
39-40, I Leg. Hist. of the Labor-Management Report- 
ing and Disclosure Act of 1959, pp. 943-944.) 
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To the same effect see the statement by Senator 
Kennedy in explanation and defense of the Con- 
ference Report on the floor of the Senate shortly 
before the passage of the amendments. (II Leg. Hist., 
1431, 1433.) This construction of the proviso has 
been adopted by several courts which rejected the 
defense that the 1959 amendments legalized strikes 
or picketing to enforce a contract clause which was 
not illegal under the Section 8(e) proviso where an 
object of such actions was the cessation of business 
between the party to such contract and another em- 
ployer. N.L.R.B. v. Bangor Building Trades Coun- 
cil, supra, 278 F. 2d at 290 fn. 4; N.L.R.B. v. Intl 
Union of Operating Engineers, supra, 293 F. 2d at 
323; LeBus v. Int’l Union of Operating Engineers, 
supra, 188 F. Supp. at 394; and see Local 333, Con- 
struction, etc., Union, 137 NLRB No. 149, 50 LRRM 
1444-1446; Local Union 101, Operating Engineers, 
140 NLRB No. 123, 52 LRRM 1198-1199; and Los 
Angeles Building & Construction Trades Council, 140 
NLRB No. 124, 52 LRRM 1216-1217. As this Court 
has held in rejecting a similar defense (not involving 
the construction industry proviso) “* * * a contract 
cannot legalize a strike which would otherwise be 
illegal under section 8(b)(4)’’ (Local 770, Retail 
Clerks v. N.L-R.B., 111 App. D.C. 246, 251, 296 F. 
2d 368, 373), and, as we have shown above, the Sec- 
tion 8(e) proviso does not legalize strikes conducted 


to enforce a “hot cargo’? provision in that industry.’ 


7 See Farmer, Secondary Boycott and Hot Cargo, 48 George- 
town Law Journal, 327, 342-345; also Previant, The New Hot 
Cargo and Secondary Boycott Sections * * *, ibid. 346, 
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The Unions contend that they could picket lawfully 
to enforce the subcontracting clause because (1) the 
clause was arrived at by the parties to obtain preser- 
vation and maintenance of wage standards and work- 
ing conditions (Br. 11-12); (2) peaceful picketing is 
a proper means of redressing contract violations (Br. 
13-14) ; and (3) their threat involved primary action 
only incidentally involving the cessation of business 
between Oberman and Calhoun (Br. 15-24). We 
submit that none of these contentions is valid. 

1. The Unions’ attempt to equate the no-subcon- 
tracting provision of their agreement with the con- 
tract clauses held valid by the Supreme Court in 
Local 24, Teamsters v. Oliver, 358 U.S. 283. The 
Court held in that case that state anti-trust laws 
could not be applied to prevent a union and a com- 
mon earrier from carrying out their agreement re- 
lating to the minimum rental and other provisions of 
a lease under which owner drivers (lessors) operated 
their trucks in the business of the common carrier 
(lessee). The Court found (at 293) that the agree- 
ment had a ‘“‘narrowly restricted application to the 
times when the owner drives his leased vehicle for 
the carrier, and to the adverse effects upon the nego- 
tiated wage scale which might result when the rental 
for the use of the leased vehicle was unregulated 
at these times.” (See also id., pp. 286-287). The pur- 
pose of the provision was to guarantee to the lessor- 
driver, who was in effect an employee of the carrier 
357-358, to the effect that the “union is expressly given the 


right to strike to enforce the [hot cargo] agreement” in the 
garment but not in the construction industry. 


16 


while so engaged, the wages and working conditions 
of the employees driving the equipment owned by 
carrier (lessee). In this connection the Court (at 
296) adverted to “solutions that the parties’ agree- 
ment can provide to the problems of wages and 
working conditions,” which statement is relied upon 
by the Unions (Br. 11-12) to defend the enforce- 
ability by strike of the no-subcontracting clause here 
involved. The facts of that case did not deal with 
agreements to legalize action that is prohibited by 
federal law, such as the coercion of employers in 
order to bring about the cessation of business 
with nonunion employers, which is here involved, 
and the Court’s opinion in Oliver must “be read 
in the light of the facts of the case under de- 
cision.” (Armour v. Wantock, 323 U.S. 126, 132- 
133.)* In Oliver, as explained by the Court, there 
was an agreement equalizing the earnings of the em- 


ployees driving the carrier’s trucks and of those driv- 
ing their own vehicles whereas in the present case 


72 See also U.S. v. Drum, 368 U.S. 370, 382, n. 26. 

‘The Unions’ argument that limitation of subcontracting 
to unionized firms and the enforcement of such limitation by 
strikes and picketing is “a means to legitimately safeguard the 
contractual benefits won by organized labor in the construction 
industry * * *” (Br. 12) proves too much and is, therefore, 
fallacious. The ultimate purpose of most secondary boycott 
activities is to promote higher wages and more work for the 
members of the unions in general, and the same applies to 
other means illegalized by the 1947 Act and the 1959 amend- 
ments, such as the refusal to handle, or work on, nonunion 
made material, the closed shop, and the persistent picketing 
of nonunion employers, whose employees do not wish to be 
represented by a union. See Sections 8(2) (3), 8(b) (2), and 
8(b)(7) of the Act. Ultimate economic motivation cannot 
and does not establish the legality of a union’s conduct in vio- 
lating specific provisions of the Act. 
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the prohibition of subcontracting is not dependent 
on the level of wages and other benefits received by 
the subcontractor’s employees (see J.A. 34), but only 
on the fact that the subcontractor is not under con- 
tract with the Unions. As this Court has held, such 
provision is not “within the area of a legitimate 
union claim designed to limit the work to employers 
maintaining labor standards commensurate with those 
required by the Union * * * ”’ but constitutes ‘‘con- 
currence between the union and [the contracting em- 
ployer] to boycott another employer for reasons not 
strictly germane to the economic integrity of the 
principal work unit.” District 9, Int’l. Association of 
Machinists v. N.L.R.B., — App. D.C. —, — F. 2d —, 
51 LRRM 2496, 2497-2498. 

2. The Unions argue that they could lawfully agree 
under Section 8(e) on the limitation of subcon- 
tracting to unionized firms, that the violation of a 
collective agreement can be redressed by peaceful 
picketing, and that they could picket to enforce the 
subcontracting provision. We submit that this is 
only a restatement of the contention dealt with supra 
(p. 11-14) that the proviso to Section 8(e) permits the 
enforcement of contracts not to deal with nonunion 
subcontractors by means declared illegal by Section 
8(b) (4). As we have shown, Congress did not put 
the stamp of approval on such contracts in the sense 
of considering them in the same light as contract pro- 
visions regulating wages and working conditions of 
the employees represented by the union. All it did, 
was not to outlaw them in the same manner and to 
the same degree as it illegalized similar provisions 
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in other industries” On the other hand, it made it 
quite clear that such a contract cannot be used as a 
justification for bringing about the cessation of busi- 
ness between the contractor and subcontractor in vio- 
lation of Section 8(b)(4). The authorities relied on 
by the Unions for their contrary position are inap- 
posite. The notation from the House Conference Re- 
port to the 1947 Act (Br. 13) deals with the enforce- 
ment of collective bargaining contracts ‘‘by the usual 
processes of the law and not the * * * Board, 
whereas we deal here with the remedial action by the 
Board after commission of an unfair labor practice. 
Similarly, NV.L.R.B. v. Insurance Agents, 361 U.S. 
477, does not concern secondary action proscribed by 
Section 8(b)(4) but primary activities in connection 
with a strike for improved wages and working condi- 
tions, and the only issue before the Court was whether 
the Union had violated the duty to bargain in good 
faith with the Company established by Section 8(b) 
(3) of the Act. 

3. The Union’s final argument that their threat to 
picket was protected as primary activity (Br. 15-24) 
is equally unavailing. The main thrust of this argu- 
ment is an attempt to distinguish Local 1976, United 
Brotherhood of Carpenters, supra, 357 U.S. 93, on 
the ground that it deals with ‘‘union economic action 
directed against a secondary neutral party, which con- 
duct would * * * be violative of the federal Act but 
for the existence of the hot cargo clause.”” (Br. 17.) 
This distinction is based on the terms of the “hot 


2See District No. 9, Intl Association of Machinists v. 
NV.LRB., — App. D.C. —, — F. 2d —, 51 LRRM 2496, 2498. 
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cargo”? clauses involved, Local 1976, at 95 and 97, 
according to which employees need not handle “non- 
union” materials or need not handle or haul freight 
to or from an “‘unfair company.’’ We submit, how- 
ever, that there is no significant difference between 
an agreement that employees need not handle non- 
union material, resulting in the cessation of business 
between the contracting employer and the seller of 
such material,” or need not handle “‘struck freight”’ 
again compelling their employer to cease dealing with 
the struck firm, and the agreement here involved 
which compels an employer to deal only with union 
subcontractors and thus to cease doing business with 
all others. For, in each of these situations the action 
required of the employer is the same and, as held by 
the Supreme Court, the employer’s “choice, free from 
the prohibited pressures * * * must as a matter of 
federal policy be available notwithstanding any pri- 
vate agreement entered into between the parties.” 
(357 U.S. at 105). It is also significant that the Con- 
ference Report on the 1959 amendments (supra, p. 
13) is to the effect that no change was intended con- 
cerning the illegality of picketing under Local 1976 
and under the Denver Building Trades case (341 U.S. 
641). In the latter case the Court held that a strike 
called to force a nonunion subcontractor off a job vio- 
lated Section 8(b) (4), and in a companion case, Int’l 
Brotherhood of Electrical Workers v. N.L.R.B., 341 
U.S. 694, 700-704, the Court decided that peaceful pick- 

10 V.L.R.B. v. Washington Oregon Shingle Weavers, 211 F. 


2d 149, 152 (C.A. 9); V.L.R.B. v. Local 11, Carpenters, 242 
F. 2d 932, 934-935 (C.A. 6). 
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eting with an object to oust nonunion men from a con- 
struction project also was in violation of that Section 
and that the action was not immunized because it also 
had the object of enforcing a union rule not to work ona 
project where nonunion men were employed (at 713). 
Congress thus clearly intended to leave unaffected the 
illegality of coercive means to enforce hot cargo 
agreements specifically dealt with in Local 1976, as 
well as those agreements which, as here, have an ob- 
ject of keeping nonunion employees from working at 
a construction project. 

While the Unions contend that Local 1976 does not 
apply to the present case, they also argue that the 
‘legal radiations’ of the contractual provisions dealt 
with in that case (357 U.S. at 108) somehow legalize 
the strike and picketing activities to enforce the 
present subcontracting clause. This reasoning ignores 
the fact that the whole point of Local 1976 was that 
whatever legal remedies a union may have to enforce 
the clauses dealt with in that decision,” strikes and 
picketing are not among them. If it should be as- 
sumed, as contended by the Unions (Br. 22-24), that 
picketing and strikes are the only effective means to 
enforce contract provisions covered by the first 
proviso to Section 8(e), the proper forum for such 
argument is Congress, not the courts. 

While the provision against subcontracting is con- 
tained in an agreement between the Unions and Ober- 
man, it does not follow that a dispute as to the 
violation of such provision between these parties is 


nE.g., arbitration or court action under Section 301 of the 
Act. 
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a primary dispute legalizing picketing. The clause 
has no direct bearing on the wages and working con- 
ditions of Oberman’s employees, nor does it preserve 
their work opportunities, because Oberman may sub- 
contract, thus depriving its own employees of the 
work, as long as he selects a union subcontractor. As 
this Court pointed out in a directly parallel situation 
arising under the secondary boycott provisions prior 
to the 1959 amendments (which were to be left 
unchanged for the construction industry, as we have 
shown) : 
[The Company] did not become the primary 
employer merely because allowing prefabricated 
pipe on the job was a violation of the terms of 
the agreement between it and the union. The 
question is whether the contract provisions in 
question extend beyond the employer and are 
aimed really at the union’s difference with 
another employer. Local 636, United Associa- 
tion, etc. v. N.L.R.B., 108 App. D.C. 24, 30, 278 
F. 2d 858, 864. 
See also Retail Clerks Union, Local 770 v. N.L.R.B., 
111 App. D.C. 246, 296 F. 2d 368, where this Court 
again recognized that a contract conditioning subcon- 
tracting on whether the subcontractor had a contract 
with the union did not justify a strike which would 
otherwise be illegal under Section 8(b) (4); and see 
District No. 9, Int’l Association of Machinists v. 
N.L.R.B., supra, at p. 7. 
22The other cases cited by the Unions in support of the 
argument that its picketing was lawful as primary are in- 


apposite because of relevant factual differences. In Local 761, 
IUE v. N.L.B.B., 366 U.S. 667, the union called a strike against 
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I. The Board properly found that an object of the Unions’ 
threat to picket Oberman was to have Oberman cease doing 
business with Calhoun 


In addition to the claim that they could lawfully 
picket Oberman to enforce the subcontracting clause, 
the Unions argue that (Br. 5-10) that their threat to 
picket “was simply to compel payment of negotiated 
fringe benefits and had nothing to do with the fact 
that Oberman was in violation of his subcontracting 
clause” (Br. 10). In other words, the Unions’ claim 
that regardless of whether Section 4, the subcontract- 
ing clause, could be enforced by picketing, they could 
picket to enforce Section 5, which provides that in the 
event Oberman was to contract work he became liable 
to the Unions for the payment of fringe benefits pro- 


General Electric because of unsettled grievances of employees 
of that employer (see p. 670) and picketed at the entrances 
to the company property, including a so-called contractors’ 
gate. There never was any issue as to the primary character 
of the dispute between the IUE and General Electric. The 
Court held, in this context, that “the objectives of any picket- 
ing include a desire to influence others from withholding from 
the employer their services or trade” (at p. 673) and that 
despite the legality of such incidental effect of all picketing the 
Board could find unlawful picketing at a gate used exclusively 
by employees of independent contractors who work on the 
struck employer’s premises (at p. 680). A primary object, 
namely recognition as bargaining representative by the struck 
employer, was also involved in N.L.B.B. v. Intl Rice Milling 
Co., 341 U.S. 665; see V.LR.B. v. Denver Building Trades 
Council, 341 U.S. at. 687-688. 

Intl. Union v. O’Brien, 339 U.S. 454, and Amalgamated 
Association v. Wisconsin Board, 340 U.S. 383, also relied on 
by the Unions, declare invalid state regulation or prohibition of 
peaceful strikes in industries covered by the Act. Moreover, 
the strikes there under consideration in no way involved a 
violation of Section 8(b) (4). 
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vided for by the agreement with any union affiliated 
with the Council or with the Council itself. We sub- 
mit that the latter argument also was properly 
rejected by the Board. 

As noted by the Board (J.A. 34) paragraph 4 pro- 
hibits a contractor to subcontract any work unless the 
subcontractor is a ‘‘signatory to an executed current 
agreement with a union affiliated with the Council,” 
whereas paragraph 5 speaks of the consequences to 
the contractor of a subcontractor’s failure “‘to pay 
fringe benefits provided under the appropriate agree- 
ment with the Union affiliated with the Council.” 
The Unions do not deny the obvious conclusion drawn 
by the Board from these provisions to the effect that 
“the ‘current agreement’ referred to in Paragraph 5 
and the ‘appropriate agreement’ referred to in Para- 
graph 4 are necessarily one and the same.”’ (J.A. 34.) 
That is, the contractor is the guarantor for the pay- 
ment by the subcontractor of certain sums to be ap- 
plied for fringe benefits, which payment is provided 
for under an agreement with a labor organization af- 
filiated with the “Council.” As the Board further 
pointed out (ibid.) the payments under paragraph 9 

8 The legality of the payments demanded by the Unions is 
not at issue. Presumably they are to be made to a trust fund 
established under Section 302(5) and (6) of the Act. The 
item of 2 cents per hour for “contract administration (J.A. 335 
18) clearly indicates that the payments are not to be made to 
the employees of the subcontractor. 

The Board did not pass on the contention of the General 
Counsel that paragraph 5, standing alone, would be a “hot 


cargo” provision in the construction industry and thus no de- 
fense to a violation of Section 8(b) (4) (ii) (B) (J.A. 35, fn. 4). 
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are to be made regardless of the conditions of em- 
ployment of the employees of the subcontractor, who 
may well be covered by a different health and welfare 
plan and have different vacation benefits. (See 
supra, pp. 16-17). The obvious purpose of paragraph 
5 is to assist the Unions in obtaining payments from 
the contractor of sums originally owed the Unions by 
the subeontractor. And, where as here, a contractor 
has subcontracted work to a nonunion subcontractor, 
paragraph 5 aids the Unions in the enforeement of 
the “hot cargo” clause of the contract (paragraph 4) 
by placing an additional burden or, as expressed by 
the Board, a “penalty”? (J.A. 34) on the contractor. 
This is so because the contractor has incurred a lia- 
bility under paragraph 5 by first having acted con- 
trary to paragraph 4, and he can extinguish any 
further liability under paragraph 5 by ceasing to do 
business with a nonunion subcontractor. 

In the case at bar, the Board could properly find 
that the Unions threatened to picket Oberman not 
only in order to collect payments from him but also 
to have him cease doing business with Calhoun. Since 
the Unions charged Oberman not only with violation 
of paragraph 5 but of paragraph 4 and demanded 
cessation of the contract with Calhoun, their threat 
to picket should be considered, not in isolation, but in 
connection with their entire demand and the addi- 
tional threat that suit would be brought to enforce 
paragraph 4. It is not determinative that the Unions 
chose to “‘bisect’? their activity (N.L.R.B. v. Local 
182, Teamsters (C.A. 2), 52 LRRM 2354, 2356) and 
to limit the apparent object of the picketing to a 
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lawful purpose where the real aim and object of the 
Unions’ action went further and also covered the for- 
bidden effect of bringing about a cessation of busi- 
ness between employers by means prohibited by Sec- 
tion 8(b)(4). The Unions must be ‘‘held to intend 
the foreseeable consequences of [their] conduct” 
(Radio Officers’ v. N.L.R.B., 347 U.S. 17, 45) which 
was that the picketing threat would induce Oberman 
to cease doing business with Calhoun. See for fac- 
tually similar situations where courts refused to ac- 
cept the purported limitation of union activities to 
lawful objectives, Local 182, supra; N.L.B.B. v. Laun- 
dry, Linen, Supply, ete. Drivers, 262 F. 2d 617, 619- 
620 (C.A. 9); and New York Mailers Union No. 6 V- 
N.L.R.B., — App. D.C. —, — F, 2a —, 52 LRRM 
2433. 

We, therefore, submit that the Board properly con- 
sidered the ‘“‘totality of the Unions’ conduct” (Local 
182, loc. cit.) in making the finding here at issue. See 
also Truck Drivers & Helpers Local 798 v. N.L.RB.B., 
101 App. D.C. 420, 422, 249 F. 2d 512, 514, cert. 
denied, 355 U.S. 958; Revere Camera v. N.L.RB.B., 
304 F. 2d 162, 164-165 (C.A. 7); and Carpenters 
Union Local 131 v. Cusco Construction Co., 266 F. 
2d 365, 368, 370 (C.A. 9), cert. denied, 361 U.S. 828. 
In any event, the inference drawn by the Board from 
the undisputed evidence has a rational basis in the 
record and should be affirmed regardless of whether 
the Court might draw a different inference if it were 
to try the ease de novo. District 9, Int’l Association 
of Machinists, supra, 51 LRRM at 2498; Joy Sik 
Mills v. N.L.R.B., 87 App. D.C. 360, 366, 185 F. 2d 
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732, 738, cert. denied, 341 U.S. 914; Int’l Wood- 
workers v. N.L.R.B., 105 App. D.C. 37, 39, 263 F. 
2d 483, 485; see Radio Officers’ Vv. N.L.R.B., supra, 
347 U.S. 48-49." 

The Unions argue that ‘paragraph V can come 
into play regardless of whether the particular sub- 
contractor is signatory to a contract with the union 
or not” (Br. 8), because it applies to defaults by both 
unionized and non-unionized subcontractors. This 
may be the correct interpretation of the section (on 
which the Board did not pass, supra, p. 23) but it 
does not cover the present issue. Here, the Unions 
threatened coercive action in a situation where the 
subcontractor was not under contract with the Unions, 
and where the Unions by their demands upon Ober- 
man wanted to remedy not only a claimed violation 
of section 5 but of section 4.” 


44 Bach of the cases cited above was decided pursuant to the 
Labor-Management Relations Act of 1947. We do not take 
issue with the Unions’ authorities (Br. 6-7) concerning the 
scope of judicial review under that Act, except to point out 
that Pittsburgh Steamship Co. v. N.LR.B., 167 F. 2d 126 
(C.A. 6) was reversed by the Supreme Court (337 U.S. 656) 
and the decision after remand (180 F. 2d 731) was affirmed 
(340 U.S. 498), but we submit that they are inapposite, in- 
volving mainly issues of conflicting testimony and of the 
weight to be given to it. They shed little, if any, light on 
the issue here involved, i.e, the inferences to be drawn from 
uncontested evidence in the record. 

25 Tt does not follow from the Board’s characterization of the 
payments under section 5 as a “penalty,” that the Board was 
of the view that even if the subcontractor had made the fringe 
payments the contractor would have to pay them again, as 
claimed by the Unions (Br. 5-6). The Board’s opinion should 
be read in the light of the present record and not of some 
different hypothetical situation. 
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It is immaterial that the threatened picketing may 
also have had a lawful purpose. A violation of the 
secondary boycott provision of the Act is established 
if one of the objects of the union conduct is pro- 
hibited. N.L.R.B. v. Denver Building & Construc- 
tion Trades Council, 341 U.S. 675, 689; Local 636 v. 
N.L.R.B., 108 App. D.C. 24, 30-31, 278 F. 2d 858, 
864-865; Local 705, Int’l Brotherhood of Teamsters V. 
N.L.R.B., 113 App. D.C. 240, 241, 307 F. 2d 197, 198. 
Since the object of the Unions’ threatened action, 
the cessation of business between Oberman and Cal- 
houn could not lawfully be achieved by means pro- 
hibited by Section 8(b) (4), as we have shown above, 
the Board properly found a violation of Section 8(b) 
(4) (ii) (B) of the Act. 


CONCLUSION 


For the reasons stated above, we submit that the 
petition to review should be denied, and that a decree 
should issue enforeing the Board’s order. 

Stuart RorHMAN, 
General Counsel, 
Dominick L. MANOoLI, 
Associate General Counsel, 
Marcet Ma.iet-PREVOosT, 
Assistant General Counsel, 
Metvin J. WELLES, 
Hans J. LEHMANN, 
Attorneys, 
National Labor Relations Board. 
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Docket Entries. 
Charge filed January 5, 1962. 
Complaint issued January 26, 1962. 
Answer to Complaint filed January 29, 1962. 
Intermediate Report issued April 10, 1962. 
Decision and Order issued October 23, 1962. 


Prehearing Conference Stipulation. 
I. 
Statement of the Issues Presented 

1. Whether the Board properly found that petition- 
ers, by their expression of intent to picket Oberman, 
violated Section 8(b) (4) (ii) (B) of the National Labor 
Relations Act, as amended. 

2. Whether the Board properly found that Ober- 
man’s contract with petitioner imposed a penalty upon 
him for failure to abide by the terms of the subcon- 
tracting clause. 


II. 
The Joint Appendix 


The portions of the record to be printed as a joint 
appendix shall consist of : 


a. This prehearing conference stipulation. 


b. The following proceedings before the Board in 
Cases Nos. 21-CC-449-1, 2: 


1. Complaint. 
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2. Intermediate Report and Recommended Order of 
the Trial Examiner. 
3. Decision and Order of the Board. 


4. Portions of the record, proceedings, and evidence 
designated by petitioners in its designation dated De- 
cember 24, 1962; plus the stipulation entered into by all 
parties and received in evidence at the hearing as Gen- 
eral Counsel Exhibit 2, designated by the Board. Each 
party will bear the cost of what it designates ; petitioners 
to bear the cost of printing items a. and b. 1-3 above. 


Any party and the Court, in the briefs, and at and 
following the hearing in the case, may refer to any por- 
tion of the original transcript of record or exhibits 
herein which has not been printed, or otherwise repro- 
duced, it being understood that any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs the same to be 
printed. 

Ii. 
Dates for Filing of Briefs and Joint Appendix 


Petitioners will serve on respondent their brief and the 


printed joint appendix on or before February 15, 1963. 
Respondent will serve its brief on petitioners on or be- 
fore March 22, 1963. Any reply brief will be filed 
by April 8, 1963. 


— 


Dated at Washington, D.C., this 8th day of January, 
1963. 
LioneL RIcHMAN, Lewis GARRETT, 
Hersert M. ANSELL, Esgs. 
1325 Wilshire Boulevard, 
Los Angeles 17, California, 


Herszert S. THATCHER & 
Davin Barr, Esgs. 
1009 Tower Building, 
Washington, D.C. 
By Davip Barr, 
Attorneys for Petitioners. 


Dated at Washington, D. C., this 8th day of January, 
1963. 
Marcet MAtiet-PREvosT 
Assistant General Counsel, 
NationaL Lazsor RELATIONS BoARD 
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Order Consolidating Cases, Consolidated Complaint, 
and Notice of Hearing. 
United States of America Before the National Labor 
Relations Board. Twenty-first Region. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and its Agents 
and Calhoun Drywall Company, Case No. 21-CC-449-1. 


Building and Construction Trades Council of San Ber- 
nardino and Riverside Counties, AFL-CIO and Cal- 
houn Drywall Company, Case No. 21-CC-449-2. 


It having been charged by Calhoun Drywall Com- 
pany (herein called Calhoun) in Case No. 21-CC-449-1 
that Orange Belt District Council of Painters No. 48, 
AFL-CIO, herein called Respondent Painters, its af- 
filiated locals and its agents; and in Case No. 21-CC- 
449-2 that Building and Construction Trades Council 
of San Bernardino and Riverside Counties, AFL-CIO, 
herein called Respondent Council, (Respondent Painters 
and Respondent Council are collectively called Respond- 
ents) have engaged in, and are engaging in, unfair labor 
practices affecting commerce as set forth and defined 
in the National Labor Relations Act, as amended, 29 
U.S.C. Sec. 151, et seg. (herein called the Act), the 
General Counsel of the National Labor Relations Board 
(herein called the board), on behalf of the Board, by 
the undersigned Regional Director, having duly con- 
sidered the matter and deeming it necessary in order to 
effectuate the purposes of the Act, and to avoid un- 
necessary costs or delay, 

HEREBY ORDERS, pursuant to Section 102.33 of 
the Board’s Rules and Regulations, Series 8, as amended, 
that these cases be, and they hereby are, consolidated. 
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Said cases having been consolidated for hearing, the 
General Counsel of the Board, on behalf of the Board, 
by the undersigned Regional Director, pursuant to Sec- 
tion 10(b) of the Act and Section 102.15 of the Board’s 
Rules and Regulations, Series 8, as amended, hereby 
issues this Consolidated Complaint and Notice of Hear- 
ing and alleges as follows: 


1. (a) The original charge in Case No. 21-CC-449-1 
was filed by Calhoun on October 5, 1961, and was 
served on Respondent Painters on October 5, 1961, by 
registered mail. The amended charge was filed by 
Calhoun on January 5, 1962, and was served on Re- 
spondent Painters on January 5, 1962, by registered 
mail. 

(b) The charge in Case No. 21-CC-449-2 was filed 
by Calhoun on January 5, 1962, and was served on 
Respondent Council on January 5, 1962, by registered 
mail. 

2. (a) Frank A. Calhoun, an individual doing busi- 
ness as Calhoun Drywall Company, is engaged in busi- 
ness at San Bernardino, California, as a drywall con- 
tractor. Since June 1959, Calhoun performed services 
valued in excess of $19,000 on military construction 
projects at several Air Force bases in California. In 
connection with his business, during the past year Cal- 
houn purchased and received goods, materials, and sup- 
plies directly from points located outside the State of 
California valued at in excess of $5,000. 


(b) G. Oberman Company (herein called Oberman), 
with principal office and place of business at Los An- 
geles, California, is engaged as a general contractor 
in the building and construction industry. During the 
past year Oberman purchased and received goods, ma- 
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terials, and supplies originating outside the State of 
California valued at approximately $5,000. At all times 
material herein Oberman has been engaged, as a general 
contractor, in the construction of a shopping center at 
Bloomington, California (herein called shopping center 
project), pursuant to a contract valued at approximately 
$250,000. 

(c) At all times material herein Calhoun has been 
engaged, pursuant to a subcontract from Oberman, in 
the hanging, taping, and texturing of dry walls at the 
shopping center project. 

3. Calhoun and Oberman are employers engaged in 
commerce and in industry affecting commerce within 
the meaning of Section 2(6) and (7) of the Act. 


4. The Respondents are, and at all times material 
herein have been, labor organizations within the mean- 
ing of Section 2(5) of the Act. 


5. At all times material herein Oberman and Re- 
spondent Council have been signatories to a collective- 
bargaining agreement containing provisions covered by 
Section 8(e) of the Act which, in effect, require Ober- 
man to cease doing business with subcontractors who 
are not signatories to contracts with Respondent Council 
or with constitutent or affiliated labor organizations. 

6. Calhoun is not a signatory to contracts with Re- 
spondents or with constitutent or affiliated labor or- 
ganizations covering his employees engaged in hanging, 
taping, and texturing of dry walls. As a consequence, 
Respondents have been engaged in a labor dispute with 
Calhoun. ; 

7 On or about October 5, 1961, Respondents, 
through Con O’Shea, business representative of Re- 
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spondent Council, and Wayne Berry, business represen- 
tative of Respondent Painters, charged Oberman with 
violation of the collective-bargaining agreement refer- 
red to in paragraph 5 above by subcontracting work 
described in paragraph 2(c) above to Calhoun and 
threatened Oberman with picketing unless compliance 
with the agreement was achieved. 


8. In addition, and also in furtherance of their at- 
tempt to compel Oberman to comply with the provisions 
of the collective-bargaining agreement referred to in 
paragraph 5 above, and in support of their dispute with 
Calhoun, on or about October 6, 1961, Respondents, 
through Wayne Berry, ordered, instructed, directed, and 
appealed to individuals employed by Oberman not to 
work or perform services for their employer. 


9. By the acts and conduct set forth in paragraphs 
7 and 8 above, Respondents have engaged in, and have 
induced and encouraged individuals employed by Ober- 
man to engage in, strikes or refusals in the course of 
their employment to use, manufacture, process, trans- 
port, or otherwise handle or work on goods, articles, 
materials, or commodities or to perform services, and 
have threatened, coerced, and restrained Oberman. 


10. An object of the acts and conduct of Respond- 
ents set forth in paragraphs 7, 8, and 9 above was and 
is to force or require Oberman to cease using, selling, 
handling, transporting, or otherwise dealing in the prod- 
ucts of and to cease doing business with Calhoun. 


11. By the acts described in paragraphs 7, 8, 9, and 
10, and by each of said acts, Respondents did engage in, 
and are engaging in, and did induce and encourage, 
and are inducing and encouraging, individuals employed 
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by persons engaged in commerce or in an industry af- 
fecting commerce to engage in, a strike or a refusal in 
the course of their employment to use, manufacture, 
process, transport or otherwise handle or work on any 
goods, articles, materials, or commodities and to per- 
form services, and did threaten, coerce, and restrain. 
and are threatening, coercing, and restraining, persons 
engaged in commerce or in an industry affecting com- 
merce, where an object thereof is to force or re- 
quire persons to cease using, selling, handling, trans- 
porting or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing 
business with any other person, and thereby did engage 
in, and are engaging in, unfair labor practices within the 
meaning of Section 8(b)(4)(i) and (ii)(B) and Sec- 
tion 2(6) and (7) of the Act. 

12. The acts of Respondents described in paragraphs 
7 through 11 above, occurring in connection with the 
operations of employers described in paragraphs 2 and 
3 above, have a close, intimate, and substantial relation 
to trade, traffic, and commerce among the several states 
and have led, and tend to lead, to labor disputes burden- 
ing and obstructing commerce and the free flow of com- 
merce. 


13. The acts of Respondents described above con- 
stitute unfair labor practices affecting commerce within 
the meaning of Section 8(b)(4)(i) and (ii) (B) and 
Section 2(6) and (7) of the Act. 


PLEASE TAKE NOTICE that on the 19th day 
of February 1962, at 10 am., PST, in Hearing Room 
No. 2, Mezzanine Floor, 849 South Broadway, Los 
Angeles, California, a hearing will be conducted before 
a duly designated Trial Examiner of the National Labor 


Relations Board on the allegations set forth in the above 
consolidated complaint, at which time and place you 
will have the right to appear in person, or otherwise, 
and give testimony. 


You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regula- 
tions, the Respondents shall file with the undersigned 
Regional Director, acting in this matter as agent of the 
National Labor Relations Board, an original and four 
copies of an answer to said consolidated complaint with- 
in 10 days from the service thereof and that unless 
they do so all of the allegations in the consolidated com- 
plaint shall be deemed to be admitted to be true and 
may be so found by the Board. 


DATED at Los Angeles, California, this 26th day of 
January 1962. 

Rate E. KENNEDY, 
Regional Director, 

NatrionaL Lazor RELATIONS BoaRD 
Region 21 
849 South Broadway 
Los Angeles 14, California 
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Answer to Consolidated Complaint, by Respondents 
Orange Belt District Council of Painters #48, 
AFL-CIO, Its Affiliated Local Unions and Its 
Agents; and Building and Construction Trades 
Council of San Bernardino and Riverside 
Counties, AFL-CIO. 

United States of America Before the National Labor 

Relations Board. Twenty-first region. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, its Affiliated Local Unions and Its Agents, 
and Calhoun Drywall Company. Case No. 21-CC-449-1. 

Building and Construction Trades Council of San Ber- 
nardino and Riverside Counties, AFL-CIO, and Calhoun 
Drywall Company. Case No. 21-CC-449-2. 


Come now Respondents above named and, in answer 
to the consolidated complaint, admit, allege and deny 


as follows: 
IL. 


Respondents admit the allegations contained in Para- 
graphs numbered 1(a), 1(b), 4 and 5. 


Il. 

Answering the allegations of Paragraph 2(a), Re- 
spondents admit that Frank A. Calhoun, an individual 
doing business as Calhoun Drywall Company, is en- 
gaged in business in San Bernardino, California, as a 
drywall contractor. Except as herein specifically ad- 
mitted, Respondents deny generally and specifically each 
and every allegation and statement in said paragraph 
contained. 

Answering the allegations of Paragraph 2(b), Re- 
spondents admit that Oberman, with principal office and 
place of business at Los Angeles, California, is engaged 


7 


as a general contractor in the building and construction 
industry. Except as herein specifically admitted, Re- 
spondents deny generally and specifically each and every 
allegation and statement in said paragraph contained. 


Answering the allegations of Paragraph 2(c), Re- 
spondents have neither information nor belief upon 
the matter therein set forth sufficient to enable them to 
answer the same, and, placing their answer on that 
ground, Respondents deny generally and specially each 
and every allegation and statement in said paragraph 
contained. 

III. 

Answering the allegations of Paragraphs 3, 6, 7, 8, 9, 
10, 11, 12 and 13, Respondents deny generally and spe- 
cially each and every allegation and statement therein 
contained. 

WHEREFORE, Respondents pray that the proceed- 
ings herein be dismissed. 

RicHMAN, GarreTT & ANSELL 
By LioneLt RICHMAN 
Lionel Richman 
Attorneys for Respondents. 
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National Labor Relations Board. 

Notice. 

The issuance of the notice of formal hearing in this 
case does not mean that the matter cannot be disposed 
of by agreement of the parties. On the contrary, it 
is the policy of this office to encourage voluntary ad- 
justments, The examiner or attorney assigned to the 
case will be pleased to receive and to act promptly 
upon your suggestions or comments to this end. An 
agreement between the parties, approved by the Re- 
gional Director, would serve to cancel the hearing. 


However, unless otherwise specifically ordered, the 
hearing will be held at the date, hour, and place in- 
dicated. Postponements will not be granted unless good 
and sufficient grounds are shown and the following 
requirements are met: 


(1) The request must be in writing. An original 


and four copies must be served on the Regional 
Director ; 

(2) Grounds therefor must be set forth in detail, 

(3) Alternative dates for any rescheduled hearing 
must be given; 

(4) The positions of all other parties must be as- 
certained in advance by the requesting party and 
set forth in the request and 

(5) Copies must be simultaneously served on all 
other parties (listed below), and that fact must 
be noted on the request. 
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Except under the most extreme conditions, no re- 
quest for postponement will be granted during the 
three days immediately preceding the date of hearing. 

Orange Belt District Council 
of Painters #48, AFL-CIO 

6370 Magnolia Ave. 

Riverside, Calif. 

Building and Construction Trades 
Council of San Bernardino and 
Riverside Counties, AFL-CIO 

1074 La Cadena Dr. 

Riverside, Calif. 


Calhoun Drywall Co. 
Valley Blvd. 
Bloomington, Calif. 


Frank A. Calhoun 

877 Adell St. 

San Bernardino, Calif. 
Lionel Richman, Esq. 
Richman, Garrett & Ansell 
1325 Wilshire Blvd. 

Los Angeles 17, Calif. 


———— 


ig 


United States of America, Before the National Labor 
Relations Board. Twenty-first Region. 

Orange Belt District Council of Painters #48, AFL- 
CIO, its Affiliated Local Unions, and its Agents and 
Calhoun Drywall Company. Case No. 21-CC-449-1. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO and Cal- 
houn Drywall Company. Case No. 21-CC-449-2. 


Stipulation. 

It is hereby stipulated and agreed by and among 
Orange Belt District Council of Painters #48, AFL- 
CIO, herein called Respondent Painters, Building and 
Construction Trades Council of San Bernardino and 
Riverside Counties, AFL-CIO, herein called Respondent 
Council, and herein jointly called Respondents, Frank 
A. Calhoun, herein called Calhoun, and the General 
Counsel of the National Labor Relations Board by their 
respective counsels that: 


1. The original charge in Case No. 21-CC-449-1 was 
filed by Calhoun on October 5, 1961, and was served 
on Respondent Painters on October 5, 1961, by reg- 
istered mail. The amended charge was filed by Cal- 
houn on January 5, 1962, and was served on Respond- 
ent Painters on January 5, 1962, by registered mail. 

2, The charge in Case No. 21-CC-449-2 was filed 
by Calhoun on January 5, 1962, and was served on 
Respondent Council on January 5, 1962, by registered 
mail. 

3. Calhoun, an individual doing business as Cal- 
houn Drywall Company, is engaged in business at 
San Bernardino, California, as a drywall contractor. 
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Since June 1959, Calhoun performed service valued in 
excess of $19,000 on military construction projects at 
several Force bases in California. In connection with 
his business, during the past year Calhoun purchased 
and received goods, materials and supplies directly from 
points located outside the State of California valued in 
excess of $5,000. 


4. G. Oberman Company, with principal office and 
place of business at Los Angeles, California, is engaged 
as a general contractor in the building and construc- 
tion industry. During the past year Oberman purchased 
and received goods, materials and supplies originating 
outside the State of California valued at approximately 
$5,000. At all times material herein Oberman has 
been engaged, as a general contractor, in the construc- 
tion of a shopping center at Bloomington, California, 
herein called shopping center project, pursuant to a con- 
tract valued at approximately $250,000. 

5. At all times material herein Calhoun has been 
engaged, pursuant to a subcontract from Oberman, 
in the hanging, taping, and texturing of dry walls at 
the shopping center project at Bloomington, California. 


6. Respondent Painters and Respondent Council are, 
and at all times material herein have been, labor or- 
ganizations within the meaning of Section 2(5) of 
the Act. 


7 At all times material herein, G. Oberman Com- 
pany and Respondent Council have been signatories 
to a collective-bargaining agreement containing provi- 
sions covered by Section 8(e) of the Act, which, in ef- 
fect, require G. Oberman Company to cease doing busi- 
ness with subcontractors who are not signatories to 
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contracts with Respondent Council or with constitu- 
ent or affiliated labor organizations. 


8. Frank A. Calhoun is not a signatory to contracts 
with Respondents or with constituent or affiliated la- 
bor organizations covering his employees engaged in 
hanging, taping and texturing of dry walls. 


9. On or about October 5, 1961, the Respondents 
caused to be sent to G. Oberman Company, which was 
received by Oberman on October 5, 1961, a letter 
which recited: 

“We wish to call your attention to certain provi- 
sions of the collective bargaining agreement which 
you appear to be violating at this time. 

There are two separate independent provisions of 
the contract that you are violating. Paragraph 4 
provides that if you subcontract any work, it shall 
be to a sub-contractor signatory to an executed 
current agreement with a union affiliated with 
the Council. We are informed that you have sub- 
contracted certain work to Calhoun Dry Wall, who 
is not signatory to such a collective bargaining 
agreement. We put you on notice that unless this 
breach of the agreement is rectified within twenty- 
four (24) hours, we shall turn this matter over 
to our attorneys to file suit against you. 

Paragraph 5 of the agreement provides that in the 
event you subcontract any work and the sub-con- 
tractor fails to pay fringe benefits provided un- 
der the appropriate agreement with the union af- 
filiated with the Council, that you become per- 
sonally liable for such sums and such sums be- 
come due and payable by you immediately. 
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We are informed that you have sub-contracted 
certain work to Calhoun Dry Wall. This work 
properly falls within the jurisdiction of the paint- 
ers union which is affiliated with this Council. 
Under the standard agreement presently in effect 
between painters union and the industry, the fol- 
lowing fringe benefits are due and payable: 

Health and welfare 14¢ per hour. 

Contract administration 2¢ per hour. 

Vacation 10¢ per hour. 


Your sub-contractor has failed to make these pay- 
ments and unless you make the payments within 
twenty-four (24) hours, we shall take all neces- 
sary action, including peaceful picketing, to com- 
pel compliance with paragraph 5 of the agreement. 


Very truly yours, 
/s/ Con O'SHEA 
Con O’Shea 
Business Representative.” 
10. Wayne Berry is, and at all times material herein 
was, an agent of Respondent Painters. 
ORANGE Bett Districr CouNCIL 
or Painters #48, AFL-CIO 
Frank A. CALHOUN 
BUILDING AND CONSTRUCTION TRADES 
CouNcIL OF SAN BERNARDINO AND 
RiversipE Counties, AFL-CIO 


CoUNSEL FOR THE GENERAL COUNSEL 
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United States of America, Before the National La- 
bor Relations Board Division of Trial Examiners, 
Washington, D. C. 

Orange Belt District Council of Painters #48, AFL- 
CIO, Its Affiliated Local Unions, and its Agents and 
Calhoun Drywall Company. Case No. 21-CC-449-1. 

Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO and Cal- 
houn Drywall Company. Case No. 21-CC-449-2. 

Mark Fox, Esq., and Ben Grodsky, Esq., 
for the General Counsel. 

Lionel Richman, Esq., for the 
Respondent. 

Mr. Frank A. Calhoun, for the 

Charging Party. 

Before: John H. Dorsey, Trial Examiner. 


Intermediate Report and Recommended Order. 
Statement of the Case 


Upon charges filed by Frank A. Calhoun, an indivi- 
dual doing business as Calhoun Drywall Company,’ 
herein called Calhoun, complaint issued on January 26, 
1962, alleging that Orange Belt District Council of 
Painters #48, AFL-CIO its Affiliated Local Unions, 
and its agents herein called Respondent Painters; and, 
Building and Construction Trades Council of San Ber- 
nardino and Riverside Counties, AFL-CIO herein called 


1In Case No. 21-CC-449-1 the charge was filed on October 5, 
1961; an amended charge was filed January 5, 1962. 

In Case No. 21-CC-449-2 the charge was filed on January 5, 
1962. 

The cases were consolidated for hearing. 
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Respondent Council, violated Section 8(b)(4)(i)(B) 
and 8(b)(4)(ii)(B) of the National Labor Relations 
Act, as amended, herein called the Act. Respondent 
Painters and Respondent Council are jointly referred 
to herein as Respondents. On January 30, 1962, Re- 
spondent filed an answer denying the alleged violations 
of the Act. 

Hearing on the issues raised by the pleadings were 
held at Los Angeles, California, on March 7, 1962. 
The General Counsel and Respondents were represented 
by attorneys. The Charging Party appeared in his 
own behalf. The parties waived oral argument. After 
the hearing each of the parties filed a brief. 

Upon consideration of the entire record, the briefs, 
and upon my observation of the demeanor of the wit- 
nesses, I make the following findings and conclusions: 


Findings of Fact 
I. Jurisdiction 


Frank A. Calhoun, the Charging Party, is an indi- 
vidual doing business as Calhoun Drywall Company. 
He is engaged in business at San Bernardino, Cali- 
fornia, as a drywall contractor. 

A stipulation entered into by the parties to this pro- 
ceeding shows that Calhoun since June 1959 performed 
services valued in excess of $19,000 on military con- 
struction projects at several Air Force bases in Cali- 
fornia. In connection with its business during the past 
year, Calhoun purchased and received goods, materials, 
and supplies directly from points located outside the 
State of California valued in excess of $5,000. 


In establishing or adopting a jurisdictional standard 
for employers engaged in national defense, the Board 
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in Ready Mixed Concrete & Materials, Inc., 122 NLRB 
318, stated as follows: “The Board has determined 
that it best effectuates the policies of the Act to as- 
sert jurisdiction over all enterprises, as to which the 
Board has statutory jurisdiction, whose operations exert 
a substantial impact on the national defense, irrespective 
of whether the enterprise’s operations satisfy any of 
the Board’s other jurisdictional standards. In adopting 
this standard, the Board has eliminated the require- 
ments that an enterprise’s national defense operations 
must be directly related to national defenses, must be 
performed pursuant to contracts or subcontracts with 
the Government, and must amount at least to $100,000 
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a year.... 


The Board found in its Decision and Direction of 
Election in Calhoun Drywall Company Cases Nos. 21- 


RM-674, 21-RC-634, and 21-RM-675 (unreported cases 
dated September 14, 1961, that Calhoun’s operations 
met the test of legal jurisdiction, that its services have 
a substantial impact on national defense, and that there- 
fore it will effectuate the policies of the Act to as- 
sert jurisdiction over the Employer. The Trial Ex- 
aminer is required to take official notice of the Board’s 
decision in said cases. See J. S. Abercrombie Co., 83 
NLRB 524, Seine and Line Fishermen’s Union, 136 
NLRB No. 12, I find that Calhoun is engaged in 
commerce within the meaning of Section 2(6) and 
(7) of the Act. 


Insofar as here material Calhoun is a subcontrac- 
tor of G. Oberman Company, herein called Oberman. 
Since the Board has jurisdiction of the primary em- 
ployer, Calhoun, it has jurisdiction of the entire con- 
troversy. Truck Driver’s Local Union No. 649 (James- 
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town Builders Exchange), 93 NLRB 386. It is not 
necessary to show that the secondary employer, Ober- 
man, meets any jurisdictional standard but merely that 
it is engaged in an industry affecting commerce. Sheet 
Metal Workers Association (S. M. Kisner & Sons), 
131 NLRB No. 147. I find that Oberman is so en- 
gaged. 
II. Labor organizations involved 

The parties stipulated that Respondent Painters and 
Respondent Council are labor organizations within the 
meaning of Section 2(5) of the Act. I so find. 


III. Findings and conclusions relative to 
the alleged unfair labor practices 
A. Stipulation of facts 

The parties entered into a stipulation of facts as fol- 
lows: 

7. At all times material herein, G. Oberman Com- 
pany and Respondent Council have been signatories to 
a collective-bargaining agreement containing provisions 
covered by Section 8(e) of the Act, which, in effect, 
require G. Oberman Company to cease doing business 
with subcontractors who are not signatories to con- 
tracts with Respondent Council or with constituent or 
affiliated labor organizations. 

8. Frank A. Calhoun is not a signatory to con- 
tracts with Respondents or with constituent or affiliated 
labor organizations covering his employees engaged in 


hanging, taping, and texturing of dry walls. 
9. On or about October 5, 1961, the Respondents 
caused to be sent to G. Oberman Company, which was 
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received by Oberman on October 5, 1961, a letter which 
recited: 

“We wish to call your attention to certain provi- 
sions of the collective bargaining agreement which 
you appear to be violating at this time. 
There are two separate independent provisions of 
the contract that you are violating. Paragraph 4 
provides that if you subcontract any work, it shall 
be to a subcontractor signatory to an executed 
current agreement with a union affiliated with the 
Council. We are informed that you have sub- 
contracted certain work to Calhoun Dry Wall, who 
is not signatory to such a collective bargaining 
agreement. We put you on notice that unless this 
breach of the agreement is rectified within twenty- 
four (24) hours, we shall turn this matter over 
to our attorneys to file suit against you. 
Paragraph 5 of the agreement provides that in the 
event you subcontract any work and the sub-con- 
tractor fails to pay fringe benefits provided under 
the appropriate agreement with the union affiliated 
with the Council, that you become personally li- 
able for such sums and such sums become due and 
payable by you immediately. 
We are informed that you have sub-contracted 
certain work to Calhoun Dry Wall. This work 
properly falls within the jurisdiction of the paint- 
ers union which is affiliated with this Council. 
Under the standard agreement presently in effect 
between painters union and the industry, the fol- 
lowing fringe benefits are due and payable: 

Health and welfare 14¢ per hour. 

Contract administration 2¢ per hour. 

Vacation 10¢ per hour. 
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Your sub-contractor has failed to make these pay- 
ments and unless you make the payments within 
twenty-four (24) hours, we shall take all neces- 
sary action, including peaceful picketing, to com- 
pel compliance with paragraph 5 of the agreement. 


B. The alleged violation of 
Section 8(b) (4) (i)(B). 

The complaint alleges a violation of Section 8(b)- 
(4)(i)(B) of the Act. The General Counsel adduced 
no evidence in support of the allegation. It, therefore, 
fails for lack of proof. I recommend its dismissal. 


C. The alleged violation of 
Section 8(b) (4) (ii) (B) 


The complaint alleges that Respondents violated Sec- 
tion 8(b) (4) (ii) (B) of the Act. 


1. The facts 


The facts are set forth in the stipulation recited in 
A, above. 
2. Pertinent statutory provisions 
The pertinent statutory provisions of the Act are: 
Sec. 8(e). It shall be an unfair labor practice 
for any labor organization and any employer to 
enter into any contract or agrement, express or 
implied, whereby such employer ceases or refrains 
or agrees . . . to cease doing business with any 
other person, and any contract or agreement en- 
tered into heretofore or hereafter containing such 
an agreement shall be to such extent unenforcible 
and void; Provided, that nothing in this subsec- 
tion (e) shall apply to an agreement between a la- 
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bor organization and an employer in the construc- 
tion industry relating to the contracting or sub- 
contracting of work to be done at the site of the 
construction. .. - 

Sec. 8(b) (4) (ii) (B). It shall be an unfair labor 
practice for a labor organization or its agents— 
to threaten, coerce, Or restrain any person en- 
gaged in commerce or in an industry affecting 
commerce, where in either case an object thereof is: 
forcing or requiring any person . . . to cease 
doing business with any other person. .. . 


3. Findings 


The following findings are supported by the stip- 
ulated facts: 


(a) Respondent Council and Oberman are parties 
to a contract in which Oberman agrees to cease doing 
business with subcontractors who are not signatories 
to contracts with Respondent Council or with constitu- 
ent or affiliated labor organizations. By virtue of 
the proviso in Section 8(e) relating to the construc- 
tion industry, the entering into the contract was not 
an unfair labor practice; 

(b) Calhoun is not a signatory to a contract or con- 
tracts with Respondent Council or with constituent or 
affiliated labor organizations ; 


(c) Oberman by subcontracting work to Calhoun, 
to be performed at a construction site, violated the 
terms of the contract between Respondent Council and 
Oberman; 


(d) Oberman received a letter from Respondents on 
October 5, 1961, in which Respondents stated that un- 
less the breach of agreement found in (c), above, 
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“is rectified within twenty-four (24) hours, we shall 
turn this matter over to our attorneys to file suit 
against you”; and 

(e) An object of the letter was to force or require 
Oberman to cease doing business with Calhoun. 


The letter also refers to a contractual obligation of 
Oberman to pay certain fringe benefits to the Respond- 
ents in the event its subcontractors fail to do so. It 
goes on to say Calhoun has not made such payments 
and if Oberman fails to do so Respondents “shall take 
all necessary action, including peaceful picketing, to 
compel compliance with . . . the agreement.” 


“Congress has been rather specific when it has come 
to outlaw particular economic weapons on the part of 
unions.” N.L.R.B. v. Insurance Agents‘ International 
Union, 361 U.S. 477. 


A contract containing a provision(s) violative of 
Section 8(e) remains in force and effect except to the 
extent of such unlawful provision(s). I find no provi- 
sion of the Act which prohibits the right to picket peace- 
fully to seek compliance with contract provisions which 
do not come within the prohibitions of Section 8(e) 
excluding the provisos. 


Picketing has been equated with striking for the pur- 
poses of Section 13 of the Act. Section 13 “declares a 
rule’ of construction which cautions against an expansive 
reading of that section which would adversely affect 
the right to strike, unless the congressional purpose to 
give it that meaning persuasively appears either from 
the structure or history of the statute . . . Section 13 
is a command of Congress to the courts to resolve doubts 
and ambiguities in favor of an interpretation . . . which 
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safeguards the right to strike... .” N.L.R.B. v. Local 
Union No. 649 (Curtis Bros.), 362 U.S. 274. 


Section 8(e) makes severable the lawful and unlawful 
provisions of a contract. The lawful provisions must 
be treated as they would be absent the “unenforcible and 
void.” 

I find that Respondents’ statement that it would en- 
gage in “peaceful picketing” to compel compliance with 
a legally unencumbered lawful provision of the con- 
tract cannot be construed as a violation of the Act. 


4. The issues 


This case gives rise to two issues: 


(a) Can a union, which is party to a contract pro- 
vision which would violate Section 8(e) of the Act 
except for the exemption granted to the construction 


industry, engage in conduct prohibited by Section 8(b)- 
(4) (ii)(B) to obtain compliance with the provision by 
the employer ; and, if it cannot 


(b) Is a communication to the employer that the 
union will initiate legal action to enforce such a provi- 
sion within the meaning of “to threaten, coerce, or 
restrain” as used in Section 8(b)(4)(ii)(B) of the 
Act. 

5. Resolution of the issues 


The Conference Report on the bill (S. 1555) which 
became The Labor-Management Reporting and Dis- 
closure Act of 1959, 29 USC 411, disposes of the first 
issue—whether a party to a contract provision ex- 
empted from Section 8(e) by reason of the proviso 
relating to the construction industry may seek to com- 
pel compliance with such provision by engaging in 
conduct proscribed by Section 8(b)(4). Concerning 
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the proviso the Report states (H.R. No. 1147 on S. 
1555, 86th Cong., 1st Sess., at pp. 39-40) : 


It should be particularly noted that the proviso 
relates only and exclusively to the contracting or 
subcontracting of work to be done at the site of 
the construction, The proviso does not exempt 
from section 8(e) agreements relating to supplies 
or other products or materials shipped or other- 
wise transported to and delivered on the site of 
the construction. The committee of conference 
does not intend that this proviso should be con- 
strued so as to change the present state of the 
law with respect to the validity of this specific 
type of agreement relating to work to be done at 
the site of the construction project or to remove 
the limitations which the present law imposes with 
respect to such agreements. Picketing to enforce 
such contracts would be illegal under the Sand 
Door case (Local 1796, United Brotherhood of 
Carpenters v. N.L.R.B., 357 U. S. 93 (1958)). 
To the extent that such agreements are legal today 
under section 8(b)(4) of the National Labor Re- 
lations Act, as amended, the proviso would pre- 
vent such legality from being affected by section 
8(e). The proviso applies only to section 8(e) 
and therefore leaves unaffected the law developed 
under section 8(b)(4). The Denver Building 
Trades case [341 U.S. 675] and the Moore Dry- 
dock case [81 NLRB 1108] would remain in full 
force and effect. The proviso is not intended to 
limit, change, or modify the present state of the 
law with respect to picketing at the site of a 
construction project. Restrictions and limitations 
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imposed upon such picketing under present law 
as interpreted, for example, in the U.S. Supreme 
Court decision in the Denver Building Trades 
case would remain in full force and effect. It is 
not intended that the proviso change the existing 
law with respect to judicial enforcement of these 
contracts or with respect to the legality of a strike 
to obtain such a contract.” 


With the Conference Report as authority, I find, al- 
though it was lawful for Respondents to enter into 
an agreement with Oberman to cease doing business 
with others, Respondents cannot lawfully engage in 
conduct prohibited under Section 8(b) (4) with “an 
object” to compel compliance with the agreement. Fur- 
ther, I find that Respondents have the legal right to 
seek judicial enforcement of the agreement.” 


Remaining is the issue as to whether Respondents 
having the right to seek judicial enforcement of the 
agreement violated Section 8(b) (4) (ii) (B) by com- 
municating to Oberman their intention to exercise such 
right if Oberman continued to breach the agreement. 


There can be no question that “an object” of the 
communication was “forcing or requiring” (Section 
8(b) (4) (ii) (B)) Oberman to cease doing business with 
Calhoun. 

The issue narrows as to whether such a communica- 
tion comes within the ambit of the words “to threaten, 


ZAccord: The remarks of then Senator Kennedy explaining 
the Conference Report to the Senate. 105 Cong. Rec. 1433 (daily 
ed. Sept. 3, 1959). 

8Whether the action be initiated in a State or Federal court 
substantive Federal labor law prevails. Local 174 Teamsters v. 
Lucas Floor Co., .... U. S. ..- 49 LRRM 2717, decided March 5, 
1962. 
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coerce, or restrain” in Section 8(b)(4)(ii). Neither 
the wording of the statute or its legislative history 
supplies a ready answer. 


It is hornbook that words in a statute are used in 
their commonly accepted sense unless otherwise defined. 
Applying this test an expression of intent to initiate 
a lawsuit for breach of an agreement can be construed 
as a threat or coercive, also, it might restrain future 
breaches of the agreement. Consequently, if this test 
be applied, ix vacuo, Respondents violated the Act. 
But, more must be considered. The Supreme Court 
has admonishsed that “per se” rules are not controlling 
in the interpretation and application of the Act—the 
“totality of conduct” must be considered. N.L.R.B. v. 
Truitt Mfg. Co., 351 U.S. 149. 


It is a legal axiom that a party to a contract has 


the right to initiate judicial action for an alleged breach 
of the agreement. Whether the contract is lawful and 
whether it has been breached then become issues for ju- 
dicial determination. 


Recognizing the hornbook principle and the legal 
right brings us between Scylla and Charybdis. Can one 
be favored, the other rejected? The dilemma revealed 
by the query poses an anomalous paradox. Such a 
confrontation compels recourse to the spirit of the Act 
rather than literal construction. 


Reading the Act as a whole it is apparent that the 
Congress did not intend to limit, change or modify 
legal rights existing at the time of its enactment, in- 
cluding amendments, other than to the extent specified. 
To this add: (1) the declaration in the Conference 
Report that “It is not intended that the proviso [of Sec- 
tion 8(e) relating to the construction industry] change 


—3]— 


the existing law with respect to judicial enforcement of 
these contracts .. .” and, (2) the Congress imposed 
no restraint on usual procedure of communication be- 
tween the parties prior to initiating formal action. 
Now the question: Whether it was the intent of the 
Congress that a communication of intention to exercise 
a vested legal right should be held to be a threat, 
coercion, or restraint in violation of Section 8(b)(4)- 
(ii)(B) of the Act? 

It is common practice for a contract disputant to 
make known his grievance to the other party before re- 
sorting to legal action. This is done with the hope 
of amicably settling the dispute. It is a practice 
favored by the courts to avoid needless litigation. 


I hold that the Congress did not intend that a com- 
munication expressing the intention to exercise a legal 
right falls within the unlawful conduct contemplated 
by the terms “to threaten, coerce, or restrain.” Such 
a communication is no more a threat, coercion, or re- 
straint than the service of a summons by a process 
server. Therefore, I find that Respondents have not 
violated Section 8(b)(4)(ii)(B) as alleged in the 
complaint. 

RECOMMENDATION 


Having found that Respondents have not violated 
the Act as alleged in the complaint I recommend that 
the complaint be dismissed in its entirety. 


Dated at Washington, D. C. Apr. 10, 1962. 


/s/ Joun H. Dorsey 
John H. Dorsey 
Trial Examiner 
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United States of America Before the National Labor 
Relations Board. 


Orange Belt District Council of Painters #48, AFL- 
CIO, Its Affiliated Local Unions, and Its Agents and 
Calhoun Drywall Company. Case No. 21-CC-449-1. 


Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO and Cal- 
houn Drywall Company. Case No. 21-CC-449-2. 


Decision and Order. 

On April 10, 1962, Trial Examiner John H. Dorsey 
issued his Intermediate Report in the above-entitled 
proceeding, finding that the Respondents had not en 
gaged in the unfair labor practices alleged in the com- 
plaint, and recommending that the complaint be dis- 
missed in its entirety, as set forth in the copy of the 


Intermediate Report attached hereto. Thereafter, the 
General Counsel and the Charging Party filed excep- 
tions to the Intermediate Report and supporting briefs. 


The Board has reviewed the rulings of the Trial 
Examiner made at the hearing and finds that no preju 
dicial error was committed. The rulings are hereby 
affirmed. The Board has considered the Intermediate 
Report, the exceptions and the briefs, and the entire 
record in this case,’ and hereby adopts the findings, con- 
clusions and recommendations of the Trial Examiner 
only to the extent they are consistent with our decision 
herein. 


Respondents have moved to strike certain portions of the brief 
of the Charging Party on the ground that they include matters 
outside the record. Since, in reaching our decision herein, we 
have only considered those matters which are part of the record, 
we deny the motion. 
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We disagree with the Trial Examiner’s finding that 
Respondents’ threat to picket Oberman did not violate 
Section 8(b) (4) (ii) (B) of the Act. 


Respondents’ threat to picket is contained in a letter 
which they caused to be sent to Oberman on October 
5, 1961.2 The Trial Examiner found that the threat 
to picket for alleged violation of Paragraph 5 referred 
to in that letter related only to a contractual obligation 
of Oberman to pay certain fringe benefits to the Re- 
spondents, as its subcontractor, Calhoun, failed to do so. 


“This letter reads in pertinent part: 

“We wish to call your attention to certain provisions of the 
collective bargaining agreement which you appear to be violating 
at this time. 

There are two separate independent provisions of the contract 
that you are violating. Paragraph 4 provides that if you sub- 
contract any work, it shall be to a sub-contractor signatory to an 
executed current agreement with a union affiliated with the Coun- 
cil. We are informed that you have subcontracted certain work 
to Calhoun Dry Wall, who is not signatory to such a collective 
bargaining agreement. We put you on notice that unless this 
breach of the agreement is rectified within twenty-four (24) 
hours, we shall turn this matter over to our attorneys to file suit 
against you. 

Paragraph 5 of the agreement provides that in the event you 
subcontract any work and the sub-contractor fails to pay fringe 
benefits provided under the appropriate agreement with the union 
affiliated with the Council, that you become personally liable for 
such sums and such sums become due and payable by you im- 
mediately. 

We are informed that you have sub-contracted certain work to 
Calhoun Dry Wall. This work properly falls within the juris- 
diction of the painters union which is affiliated with this Council. 
Under the standard agreement presently in effect between painters 
union and the industry, the following fringe benefits are due and 
payable: 

Health and welfare 14¢ per hour. 
Contract administration 2¢ per hour. 
Vacation 10¢ per hour. 

Your sub-contractor has failed to make these payments and 
unless you make the payments within twenty-four (24) hours, 
we shall take all necessary action, including peaceful picketing, to 
compel compliance with paragraph 5 of the agreement.” 
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He also found that the threat to picket did not relate to 
the hot cargo provisions of Paragraph 4, for alleged 
breach of which Respondents were also threatening to 
sue Oberman. As he reasoned that Paragraph 5, unlike 
Paragraph 4, did not fall within the proscription of 
Section 8(e), excluding the proviso thereto for the con- 
struction industry, he construed Respondents’ threat to 
picket as confined to lawful conduct such as a strike to 
enforce compliance with a legally unencumbered pro- 
vision. We cannot ignore, however, the interrelationship 
between Paragraphs 4 and 5. 


Paragraph 4 refers to the obligation of a contractor 
to confine his subcontracting to a “subcontractor signa- 
tory to an executed current agreement with a union 
affiliated with the (Respondent) Council.” Paragraph 
5 speaks of the consequences to the contractor of a sub- 
contractor’s failure “to pay fringe benefits provided 
under the appropriate agreement with the union af- 
filiated with the (Respondent ) Council.” It is apparent 
that the “current agreement” referred to in Paragraph 
5 and the “appropriate agreement” referred to in Para- 
graph 4 are necessarily one and the same. It is further 
apparent that a contractor who failed to comply with 
Paragraph 4—admittedly a “hot cargo” provision— 
would be required to make the payments called for under 
Paragraph 5, regardless of the conditions of employ- 
ment applicable to the subcontractor’s employees. Para- 
graph 5 is thus, in effect, a penalty imposed on the 
contractor for failure to comply with the provisions of 
Paragraph 4. In these circumstances we conclude that 
Respondents’ threat to picket Oberman was necessarily 
aimed at enforcement of Paragraph 4, through enforce- 
ment of the penalty provided in Paragraph 5. As en- 
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forcement of Paragraph 4 would require Oberman to 
cease doing business with Calhoun, we find that this 
was an object of Respondents’ threat. Accordingly, as 
a “hot cargo” contract, even if lawful under Section 
8(a), is not a defense to conduct which violates Section 
8(b)(4),° we find in view of the foregoing that Re- 
spondents’ threat to picket Oberman violated Section 
8(b) (4) (ii) (B) of the Act.* 


ORDER 


Upon the entire record in this case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that: 

A. The Respondent, Orange Belt District Council of 
Painters #48, AFL-CIO, its officers, representatives, 
agents, successors and assigns shall: 


1. Cease and desist from: 

(a) Threatening, coercing or restraining G. Oberman 
Company or any other employer, by a threat to picket or 
other unlawful conduct, where in any case an object 
thereof is to force or require said employer to cease 
doing business with Calhoun Drywall Company. 


3Colson and Stevens Construction Co., Inc., 137 NLRB No. 
149. 

4In view of our decision herein, we find it unnecessary to pass 
on the additional contention of the General Counsel that Para- 
graph 5 standing alone would be a hot cargo provision in the 
construction industry and thus no defense to the alleged violation 
of Section 8(b) (4) (ii) (B). Nor do we pass on the Trial Ex- 
aminer’s conclusion that Respondents’ threat to file suit for the 
alleged breach of Paragraph 4 did not violate this Section of the 
Act, as the General Counsel did not allege a violation on that 
basis. 
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2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 


(a) Post in conspicuous places at the business offices 
and meeting halls of the Respondent Union and its af- 
filiated locals and all other places where notices to mem- 
bers of Respondent Union, its agents, and affiliated 
locals are customarily posted, copies of the notice at- 
tached hereto as “Appendix A.”* Copies of said notice, 
to be furnished by the Regional Director for the Twenty- 
first Region shall, after being duly signed by the au- 
thorized representative of the Respondent Union, be 
posted by the Respondent Union immediately upon re- 
ceipt thereof, and be maintained for a period of 60 
consecutive days thereafter. Reasonable steps shall be 
taken to insure that the notices are not altered, defaced, 
or covered by any other material. 

(b) Sign and mail sufficient copies of said notice to 
the Regional Director for the Twenty-first Region for 
posting by G. Oberman Company, the Company willing, 
at all locations where notices to its employees are cus- 
tomarily posted. 


(c) Notify the Regional Director for the Twenty- 


first Region, in writing, within 10 days from the date 
of this Order, what steps the Respondent has taken to 
comply herewith. 


5In the event that this Order is enforced by a decree of a 
United States Court of Appeals, there shall be substituted for the 
words “Pursuant to a Decision and Order” the words “Pursuant 
to a Decree of the United States Court of Appeals, Enforcing 
an Order. 
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B. The Respondent, Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties, AFL-CIO, its officers, representatives, agents, 
successors, and assigns, shall: 


1. Cease and desist from: 

(a) Threatening, coercing or restraining G. Oberman 
Company, or any other employer, by a threat or picket 
or other unlawful conduct, where in any case an object 
thereof is to force or require said employer to cease 
doing business with Calhoun Drywall Company. 


2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 


(a) Post in conspicious places at the Respondent 
Union’s business offices, meeting halls, and all places 
where notices to members are customarily posted, copies 
of the notice attached hereto as “Appendix B.’”* Copies 
of said notice, to be furnished by the Regional Director 
for the Twenty-first Region shall, after being duly 
signed by the authorized representative of the Respond- 
ent Union, be posted by the Respondent Union immedi- 
ately upon receipt thereof, and be maintained for a period 
of 60 consecutive days thereafter. Reasonable steps shall 
be taken to insure that the notices are not altered, 
defaced, or covered by any other material. 


(b) Sign and mail sufficient copies of said notice to 
the Regional Director for the Twenty-first Region for 
posting by G. Oberman Company, the Company willing, 


®See footnote 5. 
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at all locations where notices to its employees are cus- 
tomarily posted. 


(c) Notify the Regional Director for the Twenty- 
first Region, in writing, within 10 days from the date 
of this Order, what steps the Respondent has taken to 
comply herewith. 


It Is Further Ordered that the complaint be dismissed 
insofar as it alleges a violation of Section 8(b) (4)- 
(1) (B). 

Dated, Washington, D. C. Oct. 23, 1962. 

Boyp LEEDom, 
Member 


Joun H. FAnnING, 
Member 


GeraLp A. Brown, 
Member 


NATIONAL Lasor RELATIONS BoarRD 
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APPENDIX A 
To All Our Members and Agents, All Members of 
Our Affiliated Local Unions, and All Employees 
of G. Oberman Company 


PURSUANT TO 

A DECISION AND ORDER 
of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 

Act, as amended, we hereby give notice that: 
WE WILL NOT threaten, coerce or restrain G. 
Oberman Company or any other employer by a 
threat to picket or other unlawful conduct where 


in any case an object thereof is to force or require 


said employer to cease doing business with Calhoun 


Drywall Company. 


OrancE Bett District CouNcIL 
or Painters #48, AFL-CIO 
(Labor Organization) 


(Representative) 


This notice must remain posted for 60 consecutive days from 
the date of posting, and must not be altered, defaced, or covered 
by any other material. 

Employees may communicate directly with the Board’s Re- 
gional Office, Eastern Columbia Bldg. 849 So. Broadway, Los 
Angeles, Calif., Telephone No. Richmond 9-4711 Ext. 1031, if 
they have any question concerning this Notice or compliance with 
its provisions. 
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APPENDIX B 


To All Our Members and All Employees of G. Ober- 
man Company 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Rela- 
tions Act, as amended, we hereby give notice that: 
WE WILL NOT threaten, coerce or restrain G. 
Oberman Company or any other employer by a 
threat to picket or other unlawful conduct where in 
any case an object thereof is to force or require 
said employer to cease doing business with Calhoun 
Drywall Company. 
BUILDING AND CONSTRUCTION TRADES 
Councit oF SAN BERNARDINO AND 


RiversipE Counties, AFL-CIO 
(Labor Organization) 


(Representative) 


This notice must remain posted for 60 consecutive days from 
the date of posting, and must not be altered, defaced, or covered 
by any other material. 

Employees may communicate directly with the Board’s Regional 
Office, Eastern Columbia Bldg. 849 So. Broadway, Los Angeles, 
Calif., Telephone No. Richmond 9-4711 Ext. 1031, if they have 
any question concerning this Notice or compliance with its pro- 
visions. 
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In the United States Court of Appeals For the Dis- 
trict of Columbia Circuit. Case No. ....... 

Orange Belt District Council of Painters No. 48, 
AFL-CIO, its Affiliated Local Unions, and _ its 
Agents, Petitioners, vs. National Labor Relations Board, 
Respondents. 


Petition for Review of Decision and Order of the 
National Labor Relations Board. 
To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Comes now Orange Belt District Council of Painters 
No. 48, AFL-CIO, a labor organization, its affiliated 
local unions, and its agents, and file their Petition pur- 
suant to the provisions of the Labor Management Re- 
lations Act of 1947, as amended (Chap. 20, 61 Stat. 
136, et seq.; 29 U.S.C.A., Sec. 141, et seq.) hereinafter 
referred to as the Act, for the review of the Decision 
and Order of the National Labor Relations Board en- 
tered in Washington, D. C. on October 23, 1962 in Na- 
tional Labor Relations Board cases numbered 21-cc- 
449-1 and 21-CC-499-2, ordering and directing that 
petitioners cease and desist from certain alleged viola- 
tions of Section 8(b)(4)(ii)(B) of the Act, and re- 
spectfully represent to this Court, as follows: 


I 
Jurisdiction 


That petitioner, Orange Belt District Council of 
Painters No. 48, is a labor organization within the 
meaning of the Act, with its principal office in the City 
of Riverside, County of Riverside, State of California. 
Its affiliated local unions are also labor organizations 
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within the meaning of the Act, with their principal of- 
fices in the counties of Riverside, San Bernardino and 
Orange, all in the State of California. 


The respondent, National Labor Relations Board, 
hereinafter referred to as the Board, is an agency of the 
United States of America, originally created pursuant 
to an Act of Congress, dated July 5, 1935, commonly 
known as the National Labor Relations Act (Chap. 
372, 49 Stat. 451; 29 U.S.C., Sec. 153) and continued 
in existence under the Labor Management Relations 
Act of 1947, as amended (Chap. 20, 61 Stat. 139; 29 
U.S.C., Sec. 153); that the principal office of said 
Board is in Washington, D. C., within the jurisdiction 
of this Honorable Court. That all of the acts and 
conduct constituting the alleged unfair labor practices 
with which petitioners are charged occurred in the State 


of California, and that accordingly, this Court has juris- 
diction to hear this Petition by reason of Section 10(f) 
of the Act (29 U.S.C., Sec. 160(f)). 
II 
Statement of Proceedings. 


A. Filing of Charges: On or about January 5, 
1962, Frank A. Calhoun filed with the Twenty-first 
Regional Office of the National Labor Relations Board 
in Los Angeles, California unfair labor practice charges. 
Said charges numbered 21-CC-449 (thereafter renum- 
bered 21-CC-449-1 by the Respondent Board) alleged 
violations of Section 8(b) (4)(B) of the Act. 

On January 5, 1962, Frank A. Calhoun filed with the 
Twenty-first Regional Office of the National Labor 
Relations Board unfair labor practice charges against 
the Building and Construction Trades Council of San 
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Bernardino and Riverside Counties, AFL-CIO. Said 
charges numbered 21-CC-449-2 alleged violations of 
Section 8(b) (4) (B) of the Act. 


B. On January 26, 1962, the Regional Director of 
the Twenty-first Region of the Board issued an order 
consolidating cases, consolidated Complaint, and Notice 
of Hearing. The Complaint alleged in substance that 
petitioners herein and the Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties, AFL-CIO, had threatened to picket the construc- 
tion site of G. Oberman for the purpose of compelling 
Oberman to comply with a collective bargaining agree- 
ment between Oberman and the unions, which required 
Oberman to cease doing business with subcontractors 
who were not signatories to contracts with the unions. 


C. The petitioners herein answered in substance by 


denying the commission of any unfair labor practices. 


D. On March 7, 1962, hearings were held before 
John H. Dorsey, Trial Examiner, in Los Angeles, 
California. On April 10, 1962, the said Trial Examiner 
made and entered his Intermediate Report and filed the 
same with the National Labor Relations Board. In said 
report, he found and concluded that neither your peti- 
tioners nor the Building and Construction Trades 
Council of San Bernardino and Riverside Counties had 
engaged in unfair labor practices and recommended dis- 
missal of the complaint. 

E. Subsequent to the filing of said report by the 
Trial Examiner, the National Labor Relations Board 
made and entered its order transferring said case to the 
Board and continuing said case before the Board. 
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F. Thereafter, the General Counsel filed his objec- 
tions to said Intermediate Report and Recommended 
Order, Findings of Fact and Conclusions of Law and 
Recommendations of the Trial Examiner. 


G. On October 23, 1962, the Board entered its De- 
cision and Order in the above entitled case. Said De- 
cision and Order adopted the Findings, Conclusions and 
Recommendations of the Trial Examiner insofar as it 
recommended dismissal of the consolidated complaint 
against the Building and Construction Trades Council 
of San Bernardino and Riverside Counties, but disagreed 
with the Trial Examiner’s finding with regard to your 
petitioners and found that your petitioners had violated 
Section 8(b)(4)(B) of the Act. Said Decision and 
Order required petitioners to cease and desist from said 
alleged unfair labor practices, to post certain notices, 
and notify the Regional Director of the Twenty-first 
Region of petitioners’ steps taken to comply therewith. 


Ill 
Grounds for Review 


Petitioners respectfully seek the review of this Hon- 
orable Court of said Decision and Order of the Board 
upon the following grounds: 


1. That insofar as said Decision and Order of the 
Board found these petitioners had violated the Act, 
said Finding, Decision and Order are not supported by 
substantial evidence on the record considered as a while 
and are, in fact, contrary to the evidence. 


2. That insofar as said Decision and Order found 
these petitioners had violated the Act, said Decision and 
Order are based upon an improper construction and in- 
terpretation of the law. 
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3. That insofar as said Decision and Order found 
these petitioners had violated the Act, said Decision and 
Order are contrary to law. 


4. That insofar as said Decision and Order found 
these petitioners had violated the Act, said Decision and 
Order denies to petitioners and to their members the 
protection of the First Amendment to the Constitution 
of the United States. 


Wherefore, petitioners petition this Honorable Court 
for a review of the Decision and Order of the Board 
dated October 23, 1962, and pray: 


1. That a copy of this Petition and of the process 
of this Court be served upon the respondent, National 
Labor Relations Board, as provided by Section 10(f) 
of the Act. 


2. That the Board be directed and required by an 
appropriate order of this Honorable Court to certify 
and file with the Court, pursuant to Section 10(j) of 
the Act, a transcript of the entire record in the pro- 


ceedings, including therein the Trial Examiner’s Inter- 


mediate Report, all exhibits and the original of the 
charges filed with the Board, from which the complaint 
was formulated and issued, and the transcript of the 
testimony and proceedings at the hearing before the 
Trial Examiner. 

3. That this Petition for Review be preferred and 


heard and determined expeditiously, as provided in Sec- 
tion 10(i) of the Act. 
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4. That the said Decision and Order be, in all re- 
spects, annulled, vacated and set aside, and that the 
Board be ordered and directed to dismiss the com- 
plaint and proceedings. 


5. That petitioners shall have such other and further 
relief as may be just. 


Dated at Washington, D.C. this day of October, 
1962. 
LionEL RICHMAN 
Lewis GARRETT 
Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California 


Hersert S. THATCHER 
Davin Barr 

1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners 
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In the United States Court of Appeals for the District 
of Columbia Circuit. Case No. ....... 

Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents, 
Petitioners, vs. National Labor Relations Board, Re- 
spondents. 


Motion to Amend Petition. 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


Heretofore, Orange Belt District Council of Painters 
No. 48, AFL-CIO, its affiliated local unions, and its 
agents, filed herein their Petition for Review of De- 
cision and Order of the National Labor Relations 
Board, in cases Nos. 21-CC-449-1 and 21-CC-449-2. 
At the time the Petition for Review was prepared and 
filed, counsel for petitioners was under the impression 
that the proceedings against Building and Construction 
Trades Council of San Bernardino and Riverside Coun- 
ties, AFL-CIO, had been dismissed in accordance with 
the recommendation of the Trial Examiner. It appears, 
however, that the Decision and Order served upon coun- 
sel for petitioners lacked the last page of the Decision 
and Order which referred to the Building and Construc- 
tion Trades Council. 


Wherefore, petitioners respectfully move your Hon- 
orable Court to amend the Petition for Review herein 
by adding as party petitioners the Building and Con- 
struction Trades Council of San Bernardino and River- 
side Counties, AFL-CIO, and by deleting from Section 
II, Statement of Proceedings, subsection G, at page 5 
of the Petition so much of the Petition which alleges 
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that the Board adopted the Findings, Conclusions and 
Recommendations of the Trial Examinar insofar as it 
recommended dismissal of the consolidated complaint 
against the Building and Construction Trades Council 
of San Bernardino and Riverside Counties. 


Dated: November 21, 1962, at Washington, D.C. 


LioneL RICHMAN 

Lewis GARRETT 

Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California 


Hersert S. THATCHER 
Davin Barr 
1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners 
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In the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents, 
Petitioners, vs. National Labor Relations Board, Re- 
spondents. Case No. ....... 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that one copy of the 
foregoing Motion to Amend Petition was served this 
date, by first class mail, upon the following parties: 


Marcell Mallet-Prevost, Esq. 
Assistant General Counsel 
National Labor Relations Board 
1717 Pennsylvania Avenue N.W. 


Washington, D.C. 


Mark Fox, Esq. and Ben Grodsky, Esq. 
For the General Counsel 

National Labor Relations Board 

849 South Broadway 

Los Angeles 14, California 

Frank A. Calhoun 

877 Adell Street 

San Bernardino, California 


David Barr 


Dated this day of November, 1962 at Washington, 
D.C. 
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United States Court of Appeals for the District of 
Columbia Circuit. No. 17,388 September Term, 1962. 

Orange Belt District Council of Painters No. 48, 
AFL-CIO, et al., Petitioners, v. National Labor Re- 
lations Board, Respondent. 

Filed Jan 4, 1963. /s/ Joseph W. Stewart, Clerk. 

Before: Danaher and Burger, Circuit Judges, in 
Chambers. 

Order. 

On consideration of petitioners’ motion to amend its 
petition for review, and there being no opposition there- 
to, it is 

Ordered by the court that petitioners’ motion for leave 
to amend its petition for review is granted to the extent 


of adding as party petitioners the Building and Con- 


struction Trades Council and by deleting that portion 
of the petition which indicates that the complaint against 
the said council had been dismissed by the Board. 

Per Curiam. 


Dated: JAN 4 1963 


—— 


United States Court of Appeals for the District of 
Columbia Circuit. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents; 
and Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO, Peti- 
tioners, v. National Labor Relations Board, Respondent. 
No. 17388. 


Answer of the National Labor Relations Board to 
Petition to Review and Set Aside Its Order and 
Request for Enforcement of Said Order. 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia 
Circuit: 

The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., 151 et seq.), files this 
Answer to the petition to review and set aside the 
Board order issued against petitioners on October 23, 
1962, and requests enforcement of said Order. 


1. The Board admits the allegation of jurisdiction 
in Section I (pp. 2-3) of the petition to review and set 
aside. 

2. With respect to the allegations contained in Sec- 
tion II (pp. 3-5) of the petition to review and set aside, 
the prays reference to the certified transcript of record 
for a full and exact statement of the pleadings, evidence, 
findings of fact, conclusions of law and order of the 
Board, and all other proceedings had in this matter. 


3. With respect to the allegations contained in Sec- 
tion III (pp. 5-6) of the petition to review and set 


— 


aside, the Board denies each and every allegation of 
error. 


4. Further answering, the Board avers that the pro- 
ceedings had before it, the findings of fact, conclusions 
of law, and order of the Board were and are in all re- 
spects valid and proper, and respectfully requests this 
Court to enter a decree enforcing said order. 


5. Pursuant to Section 10(e) and (f) of the Act, 
and Rule 38(g) of this Court, the Board is certifying 
and filing with this Court a certified list of all docu- 
ments, transcripts of testimony, exhibits and other ma- 
terial comprising the entire record of the proceedings 
before the Board. 


Wherefore, the Board prays that the Court cause 
notice of filing of this Answer and request for enforce- 
ment to be served upon the petitioner, and that this 
Court make and enter a decree denying the petition to 
review and set aside and enforcing in full the Board’s 


order. 
/s/ Marcel Mallet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
Nationa Lasor RELATIONS BoarD 


Dated at Washington, D. C. this 27th day of No- 
vember, 1962. 


—— 


United States Court of Appeals for the District 
of Columbia Circuit. 

Orange Belt istrict Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents; 
and Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO, Peti- 
tioners, vs. National Labor Relations Board, Respond- 
ent. No. 17,388. 


CERTIFICATE OF SERVICE 


The undersigned certifies that one copy of the Board’s 
answer to petition to review and cross petition for en- 
forcement of the Board’s order in the above-captioned 
case has this day been served by first class mail on the 
following counsel at the addresses listed below: 


Richman, Garrett & Ansell 

Lionel Richman, Esquire 

1325 Wilshire Boulevard 

Los Angeles 17, California 

Herbert S. Thatcher and 

David Barr, Esquires 

1009 Tower Building 

Washington, D. C. 
/s/ Marcel Mallet-Prevost 

Marcel Mallet-Prevost 
Assistant General Counsel 

NATIONEL Lagor RELATIONS BoarpD 


Dated at Washington, D. C. this 27th day of No- 
vember, 1962. 


———— 


In the United States Court of Appeals for the District 
of Columbia Circuit. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents; 
and Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO, Peti- 
tioners, vs. National Labor Relations Board, Respond- 
ent. Case No. 17388. 


Designation of Contents of Record on Appeal. 


Petitioners designate the following portions of the 
record, proceedings, and evidence to be designated in 
the record on appeal in this action, pursuant to Rule 
75(a) of the Federal Rules of Civil Procedure and 
Rule 16 of the General Rules of the United States Court 
of Appeals for the District of Columbia Circuit: 

Docket entries ; 

Complaint and Notice of Hearing; 
Answer to Complaint; 

Decision and Order; 

Petition for Review; 


Answer of the National Labor Relations Board 
to Petition for Review; 


Pre-hearing Conference Stipulation; 
Pre-hearing Order; 


Statement of Points on which petitioners intend 
to rely, served herewith; 


10. This Designation. 


Sock 


Dated at Washington, D.C. this day of Decem- 
ber, 1962. 


LionEt RICHMAN 

Lewis GARRETT 

Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles 17, California, 


HERBERT S. THATCHER 
Davip BARR 
1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners 
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In the United States Court of Appeals for the Dis- 
trict of Columbia Circuit. 


Orange Belt District Council of Painters No. 48, 
AFL-CIO, Its Affiliated Local Unions, and Its Agents; 
and Building and Construction Trades Council of San 
Bernardino and Riverside Counties, AFL-CIO, Peti- 
tioners, vs. National Labor Relations Board, Respond- 
ent. Case No. 17388. 


Statement of Points. 
The points upon which Petitioners intend to rely in 
this appeal are as follows: 
1. Does the threat to picket a primary employer in 
the construction industry to compel him to pay monies 
due to a health and welfare trust fund and which he 


has contracted to pay constitute a violation of Section 
8(b) (4) (ii)(B) of the National Labor Relations Act 
although the obligation may arise out of a subcontract 


clause? 


2. Does the agreement by a contractor pursuant to 
a subcontract clause to pay monies to a health and wel- 
fare trust fund, should his subcontractor fail to make 
such payments, constitute a penalty giving rise to a 
violation of Section 8(b)(4)(ii)(B) of the National 
Labor Relations Act? 


— Fi 


Dated at Washington, D.C. this day of December, 
1962. 


LionEL RICHMAN 

Lewis GARRETT 

Hersert M. ANSELL 
1325 Wilshire Boulevard 
Los Angeles, California 


Hersert S. THATCHER 
Davip Barr 
1009 Tower Building 
Washington, D.C. 


Attorneys for Petitioners. 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,388 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS NO, 48, AFL-CIO, ITS AFFILIATED 
LOCAL UNIONS, AND ITS AGENTS; AND 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
OF SAN BERNARDINO AND RIVERSIDE COUNTIES, 


AFL-CIO, Petitioners, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent. 


No. 19,990 


So! 


NATIONAL LABOR RELATIONS BOARD, Petitioner, 


Vv. 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS NO. 48, AFL-CIO; AND 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
OF SAN BERNARDINO AND RIVERSIDE COUNTIES, 


AFL-CIO, Respondents. 


On Petition for Review of an Order of the 
National Labor Relations Board 


United States Court of Appeais 


lor the Disteat ot Columbia Circuit 


FE APR1 1966 


Vath: Of aaeous 


CLERK 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 17,388 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS NO, 48, AFL-CIO, ITS AFFILIATED 
LOCAL UNIONS, AND ITS AGENTS; AND 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
OF SAN BERNARDINO AND RIVERSIDE COUNTIES, 
AFL-CIO, 


Petitioners, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 19,990 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


Vv. 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS NO, 48; AFL-CIO; AND 
BUILDING AND CONSTRUCTION TRADES COUNCIL 
OF SAN BERNARDINO AND RIVERSIDE COUNTIES, 
AFL-CIO, 


Respondents. 


On Petition for Review of an Order of the 
National Labor Relations Board 


JOINT APPENDIX 


Prehearing Conference Stipulation 

Prehearing Order, Filed March 17, 1966 

Excerpts from Transcript of Proceedings, Sept. 17, 1964 . 
Witnesses: 


Frank A. Calhoun 
Direct 


Jack T. Cox 
Direct 
Cross 
Redirect 
Recross 
Recross 


Louis L. Baker 
Direct 
Cross 


General Counsel's Exhibits: 


No. 4(a) Order Reopening Record and Remanding 
Proceeding to Regional Director for 
Further Hearing 


Articles of Agreement 


Excerpts from Orange Belt Painters & 
Decorators Joint Agreement 1960-1963 


Excerpts from Agreement and Declaration 
of Trust Providing for Orange Belt 
Painters Insurance Trust Fund 


Excerpts from Agreement and Declaration 
of Trust Providing for Orange Belt 
Painters Vacation Trust Fund 


Claim of Exemption from Tax Under the 
California Bank and Corporation Franchise 
Tax and Corporation Income Tax Acts 


Letter from Building and Construction 
Trades Council of San Bernardino and 
Riverside Counties A.F. of L - C.1.0. 
to G. Oberman Co., dated October 4, 1961 


Respondents" Exhibits: 
Telegram, October 16 


Delinquent List for July 1964 


Orange Belt Painters - Vacation Trust 
Funds booklet ‘ F 


Memo from Mr. Herbert Ansell re: 
Orange Belt Painters District Council, 
No. 48 v. NLRB ee sei ines 
Oberman) : 


Trial Examiner's Supplemental Decision, dated 
November 4, 1964 . : : 


Stipulation of Facts dated February 24, 1965 


Supplemental Decision and Order, dated 
July 1, 1965 k : 


Appendix A — Notice 


Appendix B — Notice 


JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS NO. 48, AFL-CIO, ITS AFFILI- 
ATED LOCAL UNIONS, AND ITS AGENTS, 
AND BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SAN BERNARDINO 
AND RIVERSIDE COUNTIES, AFL-CIO, 


) 
) 
) 
) 
) 
) 
Petitioners, 
) 
) 
) 
) 
) 


v. No. 17,388 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 
kk KR KOK OK ROR OR ROR OK OR RR OK KK OK KF 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


v. “No. 19,990 


PAINTERS NO. 48, AFL-CIO, ITS AFFILI- 
ATED LOCAL UNIONS, AND ITS AGENTS, 
AND BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SAN BERNARDINO 
AND RIVERSIDE COUNTIES, AFL-CIO, 


) 
) 

) 

) 

) 

) 

ORANGE BELT DISTRICT COUNCIL OF 
) 

) 

) 

) 

} 

Respondents. ) 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the parties, sub- 
ject to the Court's approval, hereby stipulate and agree with respect to 
the issues, the procedure, and the dates for the filing of the designations 
and the joint appendix herein. | 


I. THE ISSUES 
The issues in both cases are: 
1. Whether the Board properly found that the Union violated Sec- 
tion 8(b)(4)(ii)(B) by threatening a general contractor with picketing in or- 


der to compel him to cease doing business with a subcontractor because 
the latter was not party to a bargaining contract with the Union. 

2. Whether the Board properly rejected the Union's contention 
that its conduct was designed solely to protect the wages and job oppor - 
tunities of the employees in the principal work unit. 


tT. THE JOINT APPENDIX 

1. The portions of the record to be printed in a joint appendix 
shall consist of: 

a. This prehearing conference stipulation and the Court's 
order in connection therewith. 

b. Supplemental Decision and Order of the Board of July 1, 
1965, including the Trial Examiner's Decision. 

c. Such portion of the typewritten transcript and the exhibits 
in the Board proceeding as each party shall respectively designate. 

2. Each party will pay the printer directly for its share of the 
printing cost and mailing expenses, it being understood that the Board 
will bear the cost of printing items (a) and (b) above. The printing of the 
joint appendix shall be the responsibility of the Board by use of the multi- 
lith method. The Board will serve its designation on or before March 4, 
and the Unions will serve their designation on or before March 11, 1966. 
The Board will file and serve the joint appendix on or before March 30, 
1966. 

3. Thirty-five (35) copies of the joint appendix shall be printed; 
the required number to be filed with the Court and the remaining copies 
to be divided equally among the parties. 

4, It is further agreed that each party in the briefs, and the 
Court, at or following the hearing in the case may refer to any portion 
of the original transcript of record or exhibits herein which have not 


been reproduced, it being understood that portions of the record thus re- 
ferred to will be printed in a supplemental appendix if the Court directs 
the same to be printed. 


/s/ Marcel Mallet-Prevost 
Assistant General Counsel 
Dated at Washington, D. C., NATIONAL LABOR RELATIONS 
this 2nd day of March, 1966. BOARD | 


/s/ Herbert S. Thatcher, Esquire 

/s/ David Barr, Esquire 
Dated at Washington, D. C., 1009 Tower Building, Washington, D.C. 
this day of March, 1966. Counsel for the Unions 


/s/ Herbert M. Aneel: Esquire 
Richman, Garrett & Ansell 
1336 Wilshire Boulevard 
Dated at Los Angeles, California, Los Angeles, California 90017 
this day of March, 1966. Counsel for the Uniohs 


[Filed March 17, 1966] 
PREHEARING ORDER 


Before: Burger, Circuit Judge, 
in Chambers. 


Counsel for the parties in the above- entitled cases having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 


Court, and the stipulation having been considered, the stipulation is ap- 


proved, and it is 
| 


ORDERED that the stipulation shall control further proceedings 
in these cases unless modified by further order of this court, and that 
the stipulation and this order shall be printed in the jotht appendix here- 
in, 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIRST REGION 


In the Matter of: 


ORANGE BELT DISTRICT COUNCIL OF 
PAINTERS #48, AFL-CIO, ITS AFFILIATED 
LOCAL UNIONS, AND ITS AGENTS, te 


and 21-CC-449-1 
CALHOUN DRYWALL COMPANY. ; 


BUILDING AND CONSTRUCTION TRADES 
COUNCIL OF SAN BERNARDINO AND 
RIVERSIDE COUNTIES, AFL-CIO, Case Ne 


and :  21-CC-449-2 
CALHOUN DRYWALL COMPANY. : 


Hearing Room 1, 849 Broadway, 
Los Angeles, California, 
Thursday, September 17, 1964. 


The above-entitled matter came on for further hearing, pursuant 
to notice, at 10 o’clock a.m. 
BEFORE: 

JAMES R. HEMINGWAY, Trial Examiner. 
APPEARANCES: : 


BEN GRODSKY, Esq., Room 600, 849 Broadway, Los 
Angeles, California, appearing 
as counsel for General Counsel. 


FRANK A. CALHOUN, 877 Adell Street, San Bernardino, 
California, appearing on behalf 
of Calhoun Drywall Company, the 
Charging Party. 


HERBERT M. ANSELL, Esq.,of the firm of Richa; Garrett & 
Ansell, 1325 Wilshire Boulevard, 
Los Angeles, California, appearing 
on behalf of Orange Belt District 
Council of Painters #48, AFL-CIO, 
Its Affiliated Local Unions, And Its 
Agents, and Building and Construc- 
tion Trades Council of San Bernardino 
and Riverside Counties, AFL-CIO, 
the Respondents. | 


* * * 


PROCEEDINGS 


* * * 


(The documents above referred to, 
heretofore marked General Counsel's 
Exhibits No. 4-A through 4-I, were 
received in evidence.) 


MR. GRODSKY: I now wish to offer the following documents in 
evidence by stipulation. All the parties have agreed that these docu- 
ments are what they purport to be. General Counsel's ‘Exhibit 5, a blank 
form marked "Articles of Agreement" which has been Keroxed on two 
pages which originally appears as a single page with the printing on both 
sides. The parties have stipulated that this is a true copy of the agree- 
ment which has been signed by Oberman, the general contractor herein, 
although the original signed document is not available and this is being 


introduced in its place. 


(The document above referred to was 
marked General Counsel's Exhibit 
No. 5 for identification.) 


MR. ANSELL: So stipulated. 

TRIAL EXAMINER: You are offering it? 
MR. GRODSKY: Yes. 

TRIAL EXAMINER: General Counsel's Exhibit ; is now received 


in evidence. 
* * * * | * 


TRIAL EXAMINER: General Counsel's Exhibit No. 6 is received 


in evidence. 
* * i * 


TRIAL EXAMINER: General Counsel's Exhibit 7 is received in 


evidence, 
* * * * * 


TRIAL EXAMINER: General Counsel's Exhibit 8 is received in 


evidence. 
* * * * 


TRIAL EXAMINER: I will receive General Counsel's No. 9. 
* * * * * 

MR. ANSELL: * * * 

On reflection, Respondent will withdraw their objection to the fact 
that Exhibit 10-A is in Xerox form and we will be willing to treat that as 
though it was in original form. 

TRIAL EXAMINER: In that event I will receive General Counsel's 
Exhibits 10-A and 10-B in evidence. 

* * * * * 

TRIAL EXAMINER: It is conceded there was no contract and the 
demand was made of the general contractor because the sub-contractor 
hasn't paid any money, it is immaterial. I think it was stipulated, was 

it not, that Mr. Calhoun was not subject to the contract, in the 
first place. He hasn't signed the contract. 

MR. ANSELL: I sill stipulate at this time he was not at the time 
signatory to General Counsel's Exhibit No. 6. 

MR. GRODSKY: So stipulated. 

* x * * 
FRANK A. CALHOUN 
was recalled as a witness by and on behalf of the Respondent, having 
been previously sworn, was examined and testified further as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR, ANSELL: 


* * * * * 


Q. Mr. Calhoun, is there any other written correspondence to 
either Mr. Oberman, the Oberman Company, or either the two labor 


organizations you referred to, namely, the Building Trades Council or 
District Council 48, relative to the letter sent on October 4 or 5, 1961? 
A. There may have been some letters written to Oberman, but there is 
no other letters written to District Council of Painters 48 or the Build- 
ing and Construction Trades Council that I recall at this time. 

Q. That would be the only written communication? A. To the 
two unions, yes. 

MR. ANSELL: I will renew my offer to place this into evidence. 
This is all of the written correspondence relative to the letter of Octo- 
ber 4 or 5, and I think it is pertinent for you to consider this in terms 
of just what the economic situation was at that time. : 

TRIAL EXAMINER: What I am proposing to do is reject the ex- 
hibit and you can ask to have it included in the rejected exhibit file. 

MR. ANSELL: I so ask. | 

TRIAL EXAMINER: Respondent's Exhibit 1 is rej ected and the 


reporter will make a separate file for rejected exhibits and include 
that in it. | 


(The document above eeieeved to, 
heretofore marked Respondent's 
Exhibit No. 1, was rejected. ) 


Q. (By Mr. Ansell) Mr. Calhoun, did you, in fact, pay some 
moneys after that telegram was sent to District Council of Painters 
No. 48 or to any of the trust funds ? | 

MR. GRODSKY: In connection with this specific job? 

MR. ANSELL: Yes, in connection with this specific job and the 
letter sent on October 4 and 5. : 

Q. (By Mr. Ansell) Iam referring to the second sentence au- 
thorizing you regarding the moneys due and withhold the moneys from 
the contract price of your work. Was this done? Was any moneys 
withheld from your contract price? A. You asked me} if I paid one. 

I have not. And, two, whether Oberman deducted any from my 

contract and paid it. He did not. | 

Q. Do you know whether the Oberman Company paid any moneys 
on its own right? A. ido not know. 


* i * 


MR. GRODSKY: * * *, I would like to propose a stipulation which 
we discussed off the record. That Oberman, that is, the Oberman Com- 
pany did not at the time in question have any written collective agree- 
ment with the Painters, either Painters District Council or any painters 
affiliated with Local 48. 

MR. ANSELL: So stipulated. 

TRIAL EXAMINER: I take it Mr. Calhoun enters into that stipu- 
lation? 

THE WITNESS: Yes. 


* * * 


JACK T. COX 
was called as a witness by and on behalf of the Respondent and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
TRIAL EXAMINER: What is your full name? 
THE WITNESS: Jack T. Cox. 
BY MR. ANSELL: 

Q. What is your home address? A. 1751 Stonehenge Drive, 
Tustin, California. 

Q. Would you state your occupation, please? A. Executive 
Secretary of Painters District Council No. 48, 

Q. That position is the highest ranking office in District Council 
No. 48? A. It is. 

Q. It is a full-time position? A. It is. 

Q. Where are your offices located? A. 6370 Magnolia Avenue, 
Riverside, California. 

Q. In addition to your capacity as executive secretary, do you 
hold any position on any trust funds established by the Painters’ con- 
tract? A. Iam secretary of the Orange Belt Painters Insurance 
Trust Fund, secretary of the Orange Belt Painters Vacation Trust 
Fund, secretary of the Orange Belt Painters Pension Trust Fund. 


9 


| 

Q. How long have you held the position of executive secretary? 
A. Since July 1, 1957. | 7 

Q. You have held that office continuously since that time? 
A. Yes, I have. 

Q. How long have you sat as a trustee on any of the trust funds? 
A. Since 1957. 

Q. You have held those positions continuously since 1957? A.I 
have held a position of trustee continuously since 1957. 


Q. How long have you been in the painting industry in some Ca- 


pacity? A. Since 1937. 

Q. You were an employee for central contracting ics at that 
time? A. That is correct. 

Q. And you have been in the industry in one capacity or another 
since that year? A. That is right. 

Q. Except for a span of military service in World War I? 

A. That is right. I worked as a painter- -employee and decorator and 
entered the service for approximately a three and a half year period 
and returned to the painting industry as an employee and became an 
official of the Union. | 

* * * * * 

Q. In October 1961, can you give us an approximation of the 
number of painting contracting firms that were signed to the joint 
agreement which is in evidence as General Counsel's Exhibit No. 6? 

MR. CALHOUN: I object to the question as being irrelevant 
and immaterial. | 

TRIAL EXAMINER: Read the question. 

(The pending question read by the reporter. 

TRIAL EXAMINER: Your purpose is what? | 

MR. ANSELL: This goes to that portion of the remand, addi- 
tional evidence concerning -- the employees covered by the contracts 
-- including who will receive them and whose benefit they are to inure. 

TRIAL EXAMINER: Overruled. | 
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THE WITNESS: Approximately 612. 

Q. (By Mr. Ansell) Percentage-wise, how does that work out 
among contracting firms, among the contracting firms in existence at 
that time, October 1961? 

* * * * * 

Q. (By Mr. Ansell) This approximate figure of 612, what per- 
centage is that of the total number of painting contractor firms within 
the geographical jurisdiction of Painters No. 48 during the period of 
October 1961? 

MR, CALHOUN: I object to the question on the same grounds. 

TRIAL EXAMINER: How does that compare with the first ques- 
tion? Was that only contractors under contract with the Union? 

MR. ANSELL: The first question was the absolute number. The 
second question I asked of what percentage that was of the total num- 
ber of painting contracting firms throughout the geographical section 
of this Union, whether it was 50 per cent or 60 per cent. Iam asking 
what percentage that 612 is of the total number. 

TRIAL EXAMINER: I don’t know if that is material, but is there 
any reason for showing this ? 

MR. ANSELL: It will tie in. 

TRIAL EXAMINER: I will take it subject to a motion to strike. 

THE WITNESS: We subscribe to the contractors’ state licenses 
in our area and having reviewed that against those that are signatory 
to our contract, I believe there is approximately 65 per cent of the em- 
ployers in our area are signatory to our agreement. 

Q. (By Mr. Ansell) At least they were at that time? A. Yes. 

Q. Tell us what the geographical jurisdiction of Painters Dis- 
trict Council No. 48 was during that period. A. That covered all of 


Orange County, all of Riverside County, all of San Bernardino County, 


and the eastern portion of Los Angeles County beginning at Seventh 
and Irwindale Streets, which is in the Pomona area. 
Q. Incidentally, is it a fair statement to say that all of the 
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painting contractors throughout that geographical jurisdiction who were 
assigned to General Counsel's Exhibit No. 6 -- strike that -- all paint- 
ing contractors throughout that geographical jurisdiction | that were under 
contract with District Council No. 48 were assigned to General Counsel's 
No. 6, this orange book? A. That is correct. 

Q. The same terms and provisions applied to all ot those firms? 
A. That was the only existing contract. 


Q. In that agreement is contained the wage scales to be paid? 
A. That and the fringe benefits. : 

Q. You mean the health and welfare Contesounlone 2 A. Yes. 

Q. Vacations? A. Yes. 


* * * * ae 


Q. (By Mr. Ansell) In October 1961, what was the approximate 
number of Painters District Council No. 48 members employed at un- 
ionized shops? A. Approximately 3,000. 

Q. Three thousand. Does that include just persons a had been 
employed in a unionized shop for 30 days or longer? A. No, it does not. 

Q. I will direct your attention to Pages 7 to 9 of the joint agree- 
ment, Exhibit No. 6, Section 2, relating to the hiring hall. I will show 
that to you. You are familiar with that language, are you? A. Iam. 

Q. You helped to draft it? A. Idid. 

Q. Is a hiring hall maintained at all of the local unions affiliated 
with District Council No. 48? A. There isa hiring hall maintained. 

Q. As of October 1961, will you state the numbers of the local 
unions affiliated with District Council No. 48? A. Local Union No. 
286. 

Q. Where are they located? A. Riverside, California. 

Local Union No. 686, Santa Anna, California; Local Union No.775, 
San Bernardino, California; Local Union No. 979 in Pomona, California; 
Local Union No. 1627, Palm Springs, California; Local Union No. 1817, 
Fullerton, California. 

Q. Is that it? A. Thatis correct, 
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Q. You are saying each one of those local unions maintained at 
that time a hiring hall? A. They did. 

Q. And now are the hiring hall facilities restricted to union mem- 
bers? A. No, they are not. We have a non-discriminatory work list 
in our local unions. A union man or a non-union man may sign the em- 
ployment list in each of our local unions, and in that case when his name 
is properly called, he is then sent to a jobsite the same as if he werea 
union man. A union and non-union man are treated equal. 

Q. Both the union and non-union personnel can equally be dis- 
patched out of the hiring halls? A. That is correct. 

Q. The hiring hall, does it dispatch persons to any non-union jobs? 
A. No. 

Q. You will only send persons to contractors signatory to your 
contract? A. That is right. 

Q. Under your contract, the contractor is required to call the hir- 
ing hall first for help? A. That is correct. 

Q. Then you will dispatch them either a union member or non- 
union man? A. That is correct, 


* * * * * 


Q. (By Mr. Ansell) Do you make it a part of your duties regularly 


to ascertain what personnel are being paid per hour at the non-union jobs? 
A. We do. , 
Q. What is the source of your knowledge? Don't tell me what the 
knowledge is. How do you obtain the knowledge, in what ways? <A. By 
contacting employees on various jobs where we may go to discuss with 


them our contracts, and such. Sometimes the employer himself will re- 
late the information to us merely in a matter of conversation. In some 
cases, we will see check stubs that are paid to non-union employees as 
to what his salary may be, what he is being paid per hour. 

Q. Did you follow this practice of ascertaining non-union scales 
back in October of 1961? A. Yes, sir. 

MR. CALHOUN: I object to the question. 
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TRIAL EXAMINER: Well, I think this is leading to something, 
but it is taking quite a little while getting there. | 

MR. ANSELL: That is the question right there. 

TRIAL EXAMINER: I will let it stand to date. 

Q. (By Mr. Ansell) Based on your analysis and investigation of 
non-union scales, can you tell us what extremes the wage scales on 
non-union jobs range between the periods in 1961, what was the low 
point and high point? 

MR. GRODSKY: Object. 

TRIAL EXAMINER: Sustained. 


MR. ANSELL: I offer to prove this witness would testify that the 


wage scale range was as low as $1 up to a maximum of $4.11 per hour 


during the period of October 1961. 
* * * * oe 

Q. (By Mr. Ansell) Based on your analysis and study, have you 
ever found, particularly in October of 1961 or at times prior to that, 
that any non-union painting contractors made contributions either to or 
the equivalent of the contributions required under the contract for health 
and welfare and vacation and contract administration? | 

MR. GRODSKY: Objection. I object on the ground there is no 
showing he would know what non-union contractors do contribute to or 
don't contribute to. 

TRIAL EXAMINER: If he says so, we can go into | the question of 
his qualifications. I will permit him to answer. 

THE WITNESS: Prior to 1961, during 1961 and until the present 
date, the investigation of our work and the nature of our: ‘work where we 
contact non-union employers and those non-union employers are re- 
quested, we find they have not provided for their employees such fringe 
benefits as exist under our contract. | 

TRIAL EXAMINER: You are saying you never have run into one 
yet that does provide such benefits, either by deduction by the general 


contractor or by direct payment himself? 
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THE WITNESS: That is correct. 


* * * * * 


Q. (By Mr. Ansell) Let me ask you this, can you tell me what is 


the greater factor of costs to be considered by a painting contractor in 
submitting a bid for a job? 

MR. GRODSKY: Objection. 

TRIAL EXAMINER: Sustained. 

MR. ANSELL: May I ask on what basis the objection is sustained? 

TRIAL EXAMINER: We are not concerned here with the reason 
why the non-union contractor or the one not bound by the contract that 

pays health and welfare benefits, and so on, is able to underbid 
someone else. I can assume some of these are the basis for that. That 
still doesn't determine who gets the payments. That is what we are con- 
cerned with now, who are the employees that get the payments. 

MR. ANSELL: Who are the employees, and there are also addi- 
tional employees -- and to whose benefit they are to inure. We want to 
show that the payment of these scales, whether it comes from the gen- 
eral contractor or subcontractor that meet the contract, benefit every 
single employee covered by that contract which includes the whole geo- 
graphical area. I want to establish that we have such an intensely com- 
petitive picture throughout the painting industry as well as the entire 
construction industry. Labor costs are the decisive factor. He who can 
bid cheaply gets more jobs. Therefore, persons working at union scales 
are deprived of many working opportunities and more and more painters 
in the industry are forced to work, if at all, for substandard contractors. 
This has a depressing effect upon our contract. It tends to undermine 
it. It tends to make the entire contract have insecure-members who 
work under that contract have no security at all so long as the bulk of 
the work is done at cheaper rates, and the contract means very little to 
the extent the union seeks to enforce that contract wherever possible to 
insure the scales set forth in the contract are paid and nobody can oper- 
ate more cheaply. They are benefitting every employee covered under 
that contract. 
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TRIAL EXAMINER: What you say is designed to Steer a certain 
amount of sympathy for your cause, but it has nothing to do with the is- 
sue involved. For that reason, I am sustaining the objection. If that was 
an offer of proof, Iam rejecting the offer. | 

MR. ANSELL: I want to add one fact to the offer of proof. This 
witness would testify that labor costs approximate at least 75 per cent 
of the total overhead which must be faced by any painting contracting 
contractor throughout the industry. The remaining 25 per cent is made 


up by taxes and equipment and other incidental matters. 


TRIAL EXAMINER: I reject it. 

Q. (By Mr. Ansell) Mr. Cox, you will note the contract in the 
fringe benefit section, the health and welfare for 14 cents, and the vaca- 
tion of 10 cents, and the contract administration of two cents for a total 
package of 26 cents of fringe benefits, is that margin by itself, the 26 
cents, sufficient to determine whether a contractor in maEAY cases is 
able to successfully bid for a jobor not? A. Yes, it is. 

MR. GRODSKY: Objection. 

TRIAL EXAMINER: Please don't answer when there is an ob- 
jection. 

The objection is sustained and strike the answer. | 

MR. ANSELL: This witness, if allowed to testify, even if non- 
union firms paid the union wage scales, the mere failure to pay the 26 
cent fringe benefit permits a correspondingly low bid than the union- 
ized bids. This margin of 26 cents is sufficient in many, many instances 
to result in an unfavorable bid or unsuccessful bid and Fi cause a lose- 
out on a bid to a substandard firm. | 

TRIAL EXAMINER: That is rejected. I think all of this is some- 
thing that could be presumed and I think it is not material. 

MR. ANSELL: We read the scope of the remand order differently. 
I don't mean to argue the point with you, but it seems to me if the Court 
of Appeals was concerned as to just how the employees | of Calhoun would 
benefit by Oberman's payment of this money, they could have stated by 
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putting it in the context of -- concerning the employees covered by the 
contract, and the only contract being this contract we are talking about. 

I think they definitely had in mind the equating of Oberman's payments 
for Calhoun's employees with a benefit to the employees working through- 
out the industry. It seems to me if you take that language in connection 
with the authority signed by Justice Skelly Wright in this case, and in 
more recent cases, Patton Warehouses case, that it makes it perfectly 
clear that they are vitally concerned with employees throughout the in- 
dustry as to whether a subcontract is a preliminary type or secondary 
type. 

If one could show employees throughout the industry will benefit 
in some way either directly or indirectly through the enforcement of 
the clause, then it is a preliminary type. 

TRIAL EXAMINER: I look on it more how are the payments made 
out of the money actually collected, not what indirect benefits are gained 
by employees potentially as a result of the efforts of unions, generally, 
to organizations and to apply their contracts to contractors as broadly 
as possible. 

MR. ANSELL: I understand your point. 

MR, CALHOUN: May I say something? 

MR. ANSELL: Before you do, so that this record is clear, you 
will recall it was the contention of the General Counsel and the Court 
had to grapple with the question as to whether we were demanding pay- 
ments from Oberman to either stop his dealing with Calhoun or to penal- 
ize him for dealing with Calhoun. If that is found to be a fact, then this 
is secondary and we are engaged in an unlawful activity. If there isa 
preliminary benefit, it is a lawful one. 

TRIAL EXAMINER: This is why I think we ought to get to the 
point as to whether the employees themselves actually get anything out 
of it. 


Q. (By Mr. Ansell) Mr. Cox, even though I covered some of these 
matters in the offer, I have to ask a couple of these questions. 
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TRIAL EXAMINER: All right. 
. (By Mr. Ansell) Mr. Cox, does the existence and operation of 
business concerns, namely, painting contractors, paid below the wage 
levels in your contract and below the fringe benefit level, does that af- 


fect job opportunities otherwise available to employees throughout the 


industry? 

MR. CALHOUN: Object to the question. 

TRIAL EXAMINER: Sustained. 

Q. (By Mr. Ansell) As to the actual scaanbeanhie? 

MR. CALHOUN: Object. 

TRIAL EXAMINER: Sustained. | 

MR. CALHOUN: I would like to make a statement here. 

MR. ANSELL: That is out of order. 

I offer to prove this witness would testify that the existence of 
the non-union substandard business concerns paid below the wage 
scales and fringe benefit scales caused a withdrawal of job opportuni- 
ties for many employees throughout the industry of the membership 
throughout this union, among unionized business concerns. 

TRIAL EXAMINER: All right. That offer of proof is rejected. 

Q. (By Mr. Ansell) Does the existence of non-union firms cause 
any tendency toward the spreading of cheaper rates? | 

MR. CALHOUN: I object. 

TRIAL EXAMINER: Sustained. 

MR. ANSELL: He would so testify it does. 

TRIAL EXAMINER: Rejected. 

Q. (By Mr. Ansell) Does the existence of the nop-union business 
firms that cut the standards tend to cause a general breakdown of the 
conditions contained in your contract? 

MR. GRODSKY: Objection. 

TRIAL EXAMINER: Sustained. 

MR. ANSELL: He would testify it does. 

TRIAL EXAMINER: Offer rejected. 
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Q. (By Mr. Ansell) Tell us what is the primary interest of the 
Union, namely, District Council No. 48, insofar as enforcing and apply- 


ing the standards of your agreement. 

MR. GRODSKY: I will object. 

TRIAL EXAMINER: Read me that question. 

(The pending question read by the reporter.) 

TRIAL EXAMINER: If this means what is the division of author- 
ity for enforcing agreements as between Tri-County and the Building 
and Construction Trades and the Orange Belt District Council, I think 
it might be material. I don't know if that means that or not. 

* * * * * 

Q. (By Mr. Ansell) For what purpose does District Council No. 
48 attempt to enforce its contracts through general contractors against 
either non-union or non-paying subcontractors? 

MR. GRODSKY: I will object. 

TRIAL EXAMINER: What is the basis of the objection? 

MR. GRODSKY: He sort of changed the question around. I think 
the answer would necessarily be self-serving. It is just a statement of 
a desire rather than a statement of fact. He is asking him what is their 

purpose in doing something and actually all we are concerned with 
is what do they do, and it is the province of the Trial Examiner and 
Board and Court to determine what their purpose is from what they have 
done. 

TRIAL EXAMINER: I think the question is leading to the same 
thing as the previous question, the objective of benefiting the working 
class. I will sustain the objection. 

MR. ANSELL: I will offer to prove, if this witness were permit- 
ted to testify, the Union's basic interest in this case involved here with 
Mr. Oberman and Mr. Calhoun and other like cases or similar cases is 
not to penalize any contractor for using whomever he desires, nor to 
cause a cessation of dealers, but to enforce the standards of their con- 
tract in a uniform fashion in as wide and broad a scope as possible, and 
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for that reason Mr. Oberman being assigned to the Building Trades con- 


tract which encompasses the Painters contract. 

The Union sought through him to bring up the standards which the 
Calhoun firm did not adhere to, and their action was not designed to 
bring about a penalty but to make sure those monies were paid and the 
Calhoun employees were paid the same wage rates, and the contributions 
were made on their behalf by someone so that work wasn't done cheaply. 

TRIAL EXAMINER: I will reject the offer. I suppose you could 
make a differentiation as to whether this effort to enforge is done through 
the Court as a matter of law or economic pressure, but | the original case, 
I believe, covered that. 

MR. ANSELL: Yes. | 

* * * * | * 

Q. (By Mr. Ansell) Mr. Cox, the Building Trades Council of San 
Bernardino, Riverside, is comprised of what crafts? A. It is com- 
prised of all building trades crafts. | 

Q. What are the basic trades affiliated with the Building Trades 
Council? 

TRIAL EXAMINER: Are you talking now about the Building and 
Construction Trades Council? 

MR. ANSELL: Yes. 

THE WITNESS: That would be the painters, carpenters plasterers, 
plumbers, laborers, sheet metal workers. 

Q. (By Mr. Ansell) Is the Painters Union a basic eat or a sub 
trade? A. It is a sub trade. | 

Q. Does the fact you are a sub trade as distinguished from a basic 
trade make any difference? <A. No. 

Q. It pays per capita tax? A. Yes, we pay per eaipite tax. 

Q. They are authorized to enter contracts on your behalf? A. That 
is right. 

Q. So that in General Counsel's Exhibit No. 5, Article 5, the lan- 


guage -- the Employer agrees in the event he sub- contracts any work 


20 


and the sub-contractor fails to pay the wages or fringe benefits provided 
under the appropriate union, in the case of Mr. Oberman and Mr, Cal- 
houn, would that refer to the Painters agreement? A. Yes. 


Q. That would cover Mr. Calhoun's operation if he were signa- 
gna 


tory to the contract? <A. Yes. 

TRIAL EXAMINER: That was Clause 5 of G.C. 5? 

MR. ANSELL: That is correct. 

Q. (By Mr. Ansell) Incidentally, you are familiar with Mr. Cal- 
houn’s operation in painting and drywall? A. Yes. 

Q. Your contract covers that type of operation? A. It does. 

Q. That is the only thing it covers? A. It covers the drywall 
workers, tapers, drywall contractors. It covers painting contractors. 

Q. Now, the letter in question of October 4, 1961, refers to two 
cents to be paid to the contract administration fund. That is on Section 
8, page 23 of the joint agreement. Are you familiar with the operation 
of that contract administration fund? A. Yes, lam. 

Q. Can you tell us how long you have had a contract administra- 
tion fund as part of your contract with the Painting and Decorating Con- 
tractors Association Chapters? A. I can speak up to 1957. 

Q. Ever since you have assumed office there has been a contract 
administration fund? A. That is right. 

Q. Incidentally, District Council 48 signed Exhibit No. 6 with em- 
ployer associations, is that correct? A. Yes. 

Q. What are these associations called? A. They are called 
Painting and Decorating Contractors Associations. They are named 
within their particular district of the Tri-County Chapter of the Associ- 
ation. 

Q. PDCA, you mean Painting and Decorating Association? A. Yes. 

Q. There is a Tri-County Chapter and that covers what area? 

A. San Bernardino County, Riverside County and the eastern portion of 
Los Angeles County, which I stated before. 
Q. There is an Orange County? A. Yes. 
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Q. Which is restricted to Orange County? A. Yes. 

Q. There is another chapter? A. The Desert Chapter located 
in Palm Springs. | 

Q. Are there any other chapters? A. There is the, I believe it 
was formed during the period of this contract, yes, the Tri- County As- 
sociation, Drywall Contractors, PDCA Association. 

Q. Is that all the chapters? A. Yes. 

Q. Each of these four chapters you have named si employer 


associations? A. That is correct. 

Q. Do you know, of your own knowledge, whether they are sepa- 
rately incorporated? A. They are. 

Q. Do they have their own officers and Be A. Yes, their 
own officers, directors and by-laws and incorporators. | 

Q. This exists for dealing with District Council 487 A. That is 
right. | 

Q. Negotiations are ona multi-chapter basis, every three years 
or so you meet with these chapters plus some others? A. That is 
correct. ! 

Q. This is the pattern of bargaining? A. mis is the pattern 
which has been established. 


Q. Do some painting contractors sign a contract put do not hold 


membership in any of these chapters? A. Yes, there are numerous 

contractors that are signatory to this agreement that are members of 
the Painting and Decorating Contractors Association, and they are re- 
ferred in the contract and known as non- -signatory members. 

Q. During the negotiations with the PDCA chapters, do each of 
the chapters send some representatives to the bargaining tables? 

A. They select their own and send them. 

Q. And the end product of this bargaining is one: agreement, a 
copy of which you are holding in your hand? A. That is right; it 
covers all signatory PDCA chapters. 

Q. Can you explain, and recognizing there is some explanation 
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of the contract administration fund and its operation, will you explain 
what the primary purpose of the contract administration fund is? A, The 


purpose of the contract administration fund is to lease the agreement and 


to adjudicate those matters referred to it under the terms of the contract. 
There can possibly be steward problems that can exist on the job. A 
joint committee representative who is an employee of the joint committee 
provides that job under the terms of the contract to adjudicate under the 
terms. There are trustees on each committee. 

Q. Trustees on each of the committees. Tell us about the commit- 
tee setup. How many committees are there and how are they called? 

A. Under the terms of the 1960-1963 agreement, we had the Tri-County 
Joint Committee which consisted of six trustees. 

Q. Three from labor and three from management? A. Yes. 

Q. Allright. A. Also, the Orange County Joint Committee with 
six trustees, three from labor and three from management. 

Q. What is the function of the joint committees? A. The function 
of the joint committee is to interpret the contract and to direct the em- 
ployees of the joint committee and administer the contract and see that 
the contract is policed in the industry, in the painting and drywall indus- 
try within the area. 

Q. Do each of these committees, Tri-County and Orange County 
have persons to go out in the field? A. Yes. 

Q. What are these people called? A. They are called managers 
in one joint committee and executive secretaries by name in the Orange 
County Joint Committee, and also the trustees of the committee; manage- 
ment and labor hire additional field representatives. 

Q. And can you give us an example of some of the duties of the 
field representatives? You have touched on some. You mentioned stew- 
ard problems. Do they do anything in connection with an employer's ob- 
ligation to make health and welfare contributions? A. They do. They 
are directed by the management labor board of trustees to make collec- 
tions from employers who are delinquent in their fringe benefit 
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contribution or from an employer who may fail to submit the proper 
amount on the contribution when it is submitted. At the same time the 

labor and management trustees will direct, through their field 
representatives or managers, that audits be made of the books under the 
terms of the contracts and the various signatories to it. They will issue 
spray permits, overtime permits and they carry out many duties all pro- 
vided for in the contract itself and under the direction of the labor man- 
agement trustees. | 


Q. The labor management trustees are the employers of these 


committeemen? A. That is right. 

Q. Andalso the manager? A. That is right. | 

Q. Who is it that conducts the audits? Who is it that orders the 
audits to be conducted? A. The audits may be ordered by the joint com- 
mittee trustees, whereas they may request their manager to direct him 
to request audits be made in some instances by himself and in some in- 
stances through C.P.A. firms, et cetera. | 

Q. Do the committeemen perform any functions with regard to col- 
lection of wages? A. Where an employer has failed to make payment 
of wages he is stipulated under the terms of the contract. In due time, 
the trustees will direct a field representative or manager or executive 
secretary of the joint committee to immediately proceed to the firm's 

office or jobsite for the purpose of correcting the situation to see 
employees hired by that particular employer wages are properly paid in 
the proper amount, | 

Q. Do the committeemen attempt to secure voluntary compliance 
with the defaulting employer? Do they try to persuade | the employer to 
pay before any steps are taken to compel payment? A, It is the first 
contact with the employer to see that he makes the proper payments and 
such, and in some instances, even though he does, he may be placed ona 
charge under the terms of the contract and it will then be processed 
through the grievance committee. 

Q. In the event some kind of enforcement procedure is necessary 
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to get either wage payment or health and welfare contribution, what is 
the procedure to be followed? A. The procedure is the joint commit- 
tee will first make personal contact or will contact the employer in ques- 
tion by mail or telegram. The employer at that time will also be re- 


quested to appear before the committee -- 
Q. (Interrupting) Is this the Tri-County Joint Committee? 
A. Either one; their operations are identically the same. 


The employer may be instructed to appear before the board of 
trustees and he would be instructed by a letter from the manager or 
field representative or executive secretary of the committee to appear 
before this board of trustees as an employee under the terms of the 

contract when not properly paid or paid at the proper time has 
the right to request what is known as waiting time, which provides he 
would be paid "x" number of hours at his particular wage scale until 
such time he is paid. 

Q. The lowest level, the trial body, that is, the Tri-County Joint 
Committee or Orange County Joint Committee, is that where the trials 
are held? A. Under the terms of the 1960-1963 agreement, all trials 
at that time are handled by either the Painting and Decorating Contrac- 
tors Association, and areas where there were non-payment of wages 
was handled by the joint committee. 

Q. So the trials are held before a board of trustees comprised 
equally of union and management? A. That is right. 

Q. Is there any appeal from this decision? A. Yes, appeals 
may be made to their respective organizations. 

Q. Like to their PDCA chapter? A. That is correct. Under 
the terms of the 1960-1963 agreement, if an employer were penalized 
for a violation of the contract, he would then have a right to appeal to 
his respective body. 

I might explain further. In the cases of non-payment of fringe 
benefits and non-payment of wages where an employer was penalized, 
he would appeal from what is known in this agreement as the local 
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joint committee to what is known as the Tri-County or Orange County 


Joint Committee. 

Q. That is those instances where trials are held at the local joint 
committee level? A. That is right. 

Q. What is the last form of appeal? A. Under the terms of the 
fringe benefits and wages, their last avenue of appeal would be the 
Orange County Joint Committee or the Tri-County Joint: ‘Committee. 

Q. How about spray regulations? A. If he is a member of any 
decorating contractors association, he would then have his last appeal 
to his parent body, which would be his state organization. If he was a 
non-signatory member firm who is not a member of the Painting and 
Decorating Contractors Association, his appeal would be made to the 
Tri-County Joint Committee or the Orange County Joint Committee. 

Q. Supposing there is a deadlock at the county level? A. Under 
the terms of the agreement, no. 

Q. What is the effect of a deadlock? A. The effect of the dead- 
lock is if there are moneys or contribution due, they place such moneys 
in escrow until such time the matter is adjudicated by the committee 
itself. | 

Q. You mean the Tri-County or Orange County Joint Committee? 
A. Yes. ! 

Q. Ifthereisa deadlock on that committee, it is an equal number 
of employer and union representatives, if there is a deadlock at that 
level, what happens? A. The deadlock does not exist because a deci- 
sion must be rendered. | 

Q. Let me ask you, the two cents per hour, does it go to pay sala- 
ries to any of the personnel of the committee? A. It goes to pay sala- 
ries of the clerical help and field representatives, plus the contribution 
and fringe benefits on those particular individuals. If there are other 
duties performed under the terms of the by-laws, such as spray appeal 
committees, they pay those people if they are requested to perform cer- 


tain special duties. 
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Q. Is there an office known as the administrator of the health and 
welfare and vacation trust funds? A. There is. 

Q. The present administrator is Mr. Louis Baker? A. Yes. 

Q. He has his own office and staff? A. That is correct. 

Q. He is employed by the trustees of both the group medical in- 
surance and -- A. (Interrupting) He is employed by the board of trus- 


tees, consisting of four from management of the PDCA chapters and four 
from members of the District Council. 

Q. Both trust funds, health and welfare and vacations? A. That 
is right. 

Q. Do you know whether the administrator's office -- do you have 
any familiarity as to how the administrator's office handles delinquencies? 
A. Yes. There are numerous procedures that are provided for. If an 
employer fails to pay his contribution at the proper time and this employ- 
er is signatory to an agreement, should he fail to make this payment, 
well, then, after making numerous attempts we will then attempt to ob- 
tain the contributions from the general contractor who he is sub-contract- 
ing the work from. 

MR. ANSELL: Let's have marked as Respondent's Exhibit 2 a 
document on the stationery of Orange Belt Painters Trust Fund labeled 
"Delinquencies of July 1964"'. 


(The document above referred to was 
marked Respondent's Exhibit No. 2 
for identification.) 


Q. (By Mr. Ansell) I will ask you if that is familiar to you. 
A. Yes, itis. 

Q. Tell us what that is. A. This is a delinquent list of various 
employers who are signatory to Orange Belt Painters and Directors 
agreement, and have not contributed the contribution on their employees. 

Q. Would that cover both vacations and group medical insurance? 
A. This list you are showing me covers the medical insurance, the va- 


cations and pension contributions. 
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Q. You didn't have pensions as part of your ee under the 
1963 agreement? A. That is right. 

Q. Who prepares this list of delinquencies? A. The trust funds’ 
office. 

Q. The administrator's office? A. Yes. 

Q. Is there some kind of meeting held as to who is | going to con- 
tact certain employers to get these caught up? A. Yes, Immediately 
upon the delinquencies being prepared, a meeting is called of all busi- 
ness representatives of the District Council and the list is scrutinized 
completely as to the names and persons on that list. Each business rep- 
resentative, or field representative, or manager or executive secretary 
will be assigned a certain amount of names and he then is responsible 
to see that the names he has been given, that the contributions are col- 
lected and turned in to the trust fund office. | 

Q. Your payroll agents will take a certain number Ge these em- 
ployers and go visit them and, also, the representatives of the joint com- 
mittees will also take some to secure payments? A. That is correct. 

Q. These lists are made approximately every month? A. Each 


month regularly. 


* * * * | * 


TRIAL EXAMINER: There being no objection, I will receive Re- 
| 


spondent's Exhibit 2 in evidence. 
* * * * 


CROSS-EXAMINATION 
BY MR. GRODSKY: 

Q. Mr. Cox, if I understood you correctly, the two cents which is 
used for contract administration is used in connection with the adminis- 
tration of General Counsel's Exhibit 6, that is, the orange book you have 
there. Is that correct? A. That is correct. I might state that the con- 
tract administration is merely known as contract administration by name. 

The two cents actually is for the purpose of policing and adminis- 
tering the agreement under the terms of the language. | 
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Q. The only employees that would gain any benefits are employees 
covered by the contract? A. That is not true, no, sir. 

Q. In what way isn't it true? A. Under Section 2 of the agree- 
ment and since our local unions provide for non-discriminatory work 
list and whereby'a member person, an employee who is not a member of 
the union may sign the unemployment list and would be sent to an employ- 
er upon his name being called by the dispatcher. And should, for instance, 
the employer fail to report contributions on that non-union employee or 
fail to make a proper wage, pay his wages properly under the terms of 
the contract, then the joint committee representative or manager, or 
executive secretary, as they are known, would then immediately assume 
the jurisdiction of that case, proceed to the firm for the collection of the 
contribution or wages due to the non-union employee identically the same 
as they would be a union employee. 

TRIAL EXAMINER: I think the question was misunderstood. 

MR. GRODSKY: Yes. I will let the answer stay. 

Q. (By Mr. Grodsky) You are familiar with the fact that Mr. Cal- 
houn had employees working on the Oberman job? A. That is correct, 

Q. They were not being employed under the terms of the collective 
bargaining agreement? A. That is right. 

Q. If Mr. Oberman had made the payment of the two cents, those 
payments would not have accured to the benefit of those specific employ- 
ees? A. That is not correct. They would benefit those employees. 

Q. In what way? A. Under the terms of this agreement, at that 
time you had a health and welfare program, a contribution of 14 cents 
and vacation program contribution of 10 cents. Had the moneys been 


paid on these employees by Mr. Oberman, the vacation moneys that were 
accrued in their! behalf by name would be listed and shown on an IBM tab 
run system. At the prescribed date by the board of trustees all employ- 


ees, union or non-union, who have vacation contributions paid on them 
are then sent a check automatically on their submitting to us an applica- 
tion card provided for them. As soon as that application card arrives in 
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the trust fund office, the administrator sees his IBM check is mailed 
directly to him. In that instance, he is treated identically the same way 
as if he is a union man, | 
Under the terms of the health and welfare benefits, eligibility is 
described under a 210-hour rule in the first four months' period. Should 
an individual, a non-union man, working on the job work for the period 
of time to obtain the eligibility under the 210-hour rule, should that non- 
114-A union man file a claim for doctor bills or his dependents file a 
claim with our insurance company, then those hospital and doctor bills 
would be paid identically the same on the non-union zs as they would 
on the union man. | 
Q. I will repeat the question. In what way does the payment of the 
two cents to the contract administration fund inure to the benefit of a non- 
union employee working on Mr. Oberman's job? Iam not talking about 
the health and welfare and not about the vacation benefits. I am talking 
about the contract administration. A. The non-union man is treated 
identically the same as a union man under the terms of our contract. 
Therefore, if he does not receive his wages or should he possibly be 


abused in some way on the job, the joint committee representative would 


be dispatched on that particular job to represent him identically the same 
| 


as a union man. 
* * * * 
CROSS-EXAMINATION 
BY MR. CALHOUN: 


* * 2K 2k * 


Q. Is District Council No. 48 the sole and exclusive -- I hope this 
is phrased properly -- the sole and exclusive bargaining agent for the 
painters unions affiliated with the Council? A. The District Council is 
the sole bargaining agent for its members other than when such privileges 
are given to our legal counsel. | 

Q. What benefits would employees receive from the health and 
welfare fund if they did not have the 210 hours? A. I assume, Mr. Cal- 


houn, you are speaking of members of the District Council ? 
| 
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Q. Iam speaking of employees, generally. You stated that employ- 
ees in order to be eligible for benefits must have 210 hours in the health 
and welfare plan before they would receive benefits? A. That is 


correct. 
* * * * 


TRIAL EXAMINER: I wonder, if I wanted to know the answer to 
that as to what qualifications were necessary to entitle anyone to bene- 
fits in return for the payments made under the contract, the 14 cents for 
health and welfare and 10 cents for vacation, where would I look for that? 

THE WITNESS: Section 27 covers not the eligibility that is en- 
trusted to the Board of Trustees. Section 27 spells out the amounts 


that will be paid and the collection for same and adjudication for those 


particular items, 

TRIAL EXAMINER: It doesn't tell when an employee becomes 
eligible for these? 

THE WITNESS: It does not. That is in the trust document, I 
might state the privileges are governed under the trust document to the 
Board of Trustees. The Board of Trustees then governs the eligibility 
hour rule based on the amount of contributions and benefits received. 

TRIAL EXAMINER: Just point out to me which section deals with 
the qualifications or prerequisites to benefits. 

MR. ANSELL: Article 4-1 provides -- the administration of the 
Orange Belt Painters -- 

TRIAL EXAMINER (interrupting): I see that, but I don’t see the 
qualifications. 

MR. ANSELL: You mean the 210-hour rule? 

TRIAL EXAMINER: Among other things. 

THE WITNESS: The 210-hour rule does not show there. That is 
by action by the Board of Trustees. The power for establishing such 
eligibility is given to the Board of Trustees under the language of this 
trust document. 

TRIAL EXAMINER: Every time they meet, they could change the 


number of hours that were requisite? 
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THE WITNESS: No, they cannot. Again it is et on the contract 
negotiated with the insurance company. | 

TRIAL EXAMINER: Would the prerequisite be listed in the insur- 
ance company policy? 

THE WITNESS: It would not be in the insurance company policy, 
I don't believe. However, in letters to the insurance company, corre- 
spondence with the insurance company would show. If I may explain this, 

the purpose of the employees being on an hour rule is to cover the 
maximum amount of employees under the program and the benefits. At 
the same time should there be a letdown in construction where there are 
a considerably reduced number of hours to the trust fund, which would 
somewhat deplete those funds, the trustees may then take action to in- 
crease the eligibility rules to 240 so as to still try to cover the maximum 
number of employees. | 

* * * * ; * 

TRIAL EXAMINER: Is all insurance for the employees of a par- 
ticular employer suspended in the event of geet or late payment? 

THE WITNESS: No. | | 

TRIAL EXAMINER: What happens in that case? | | 

THE WITNESS: If an employer of an employee fails to make his 


contribution in a prescribed time, an employee may submit his check 


stubs as proof of working hours and premiums will be paid on that em- 


ployee by the Board of Trustees. 

TRIAL EXAMINER: Out of what? 

THE WITNESS: The trust fund. M 

MR. ANSELL: You are referring to some reserve fund? 

TRIAL EXAMINER: I wondered from where this money for the 
trust fund came. 7 

THE WITNESS: I might explain it to you. Again there is X" 
number of cents per hour contributed on each employee on each hour 
worked. Every employee who has worked 210 hours ina quarter peri- 


od, a premium is paid on that employee. You pay premiums on eligible 
| 


32 


employees only, not all employees. Therefore, anyone who has not work- 
ed the 210 hours, that money goes into the trust fund because there is not 
a premium paid on him. 

MR. ANSELL: So the record is clear, we are talking about the 
premium paid by the trust fund to the insurance carrier? 

THE WITNESS: That is right. 

TRIAL EXAMINER: Are there some employees who have con- 
tributed or their employer contributed on their behalf who never get any 
benefits out of the health and welfare payment, their money goes in to 
make up the trust fund from other employees’ benefit, but the individuals 
working don't themselves gain anything? 

THE WITNESS: He will gain something if a claim is filed by him- 
self, 


* * * * * 


Q. (By Mr. Calhoun) Were you familiar with the letter that was 
sent to Mr. Oberman requesting payments of these monies due? A, Yes. 


Q. Did you help initiate this letter? A. Yes. 

Q. How did you determine that Calhoun was delinquent in his pay- 
ments of monies to these funds and -- that is the end of the question. 

A. Mr. Calhoun, you were not delinquent to the fund for the simple rea- 
son you were not signatory to the agreement. 

Q. How did you determine Mr. Oberman was delinquent in his pay- 
ments to the fund? A. We did not determine Mr. Oberman was delin- 
quent. We merely requested that Mr. Oberman make contributions to 
the fund under the terms of his contract. 

Q. Within 48 hours? A. In the time prescribed. 


* * * * * 


(The document above referred to was 
marked General Counsel's Exhibit 
No, 11 for identification.) 


MR. ANSELL: No objection. 
TRIAL EXAMINER: General Counsel's No. 11 is the letter from 
Con O'Shea, C-o-n O'-S-h-e-a, business representative to G. Oberman 
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Company. The letter is dated October 4 but bears the notation it was 
delivered on the 5th. | 
* * * * 
REDIRECT EXAMINATION 
BY MR. ANSELL: 
* * * * * 

TRIAL EXAMINER: Am I correct in understanding that when a 
contractor does not pay for the subcontractor who is not bound by a con- 
tract, although the contractor had agreed to bind him and failed to do so, 
in that case do the trustees pay the premiums for the employees who 


should have been covered by the contract provisions ? 

THE WITNESS: No. i 

TRIAL EXAMINER: In this case, in a case like the one we are 
dealing with, no premiums would be paid unless and until the general 


contractor made the payments? 

THE WITNESS: That is correct, no premiums paid. 

* * * * | * 

Q. (By Mr. Ansell) Let me ask you this: You have testified that 
on the vacation trust fund, on the vacation plan, any monies paid in for 
persons, whether they are members of the union or not or working for 
a union contractor or not, are entitled to have their vacations at a desig- 
nated time. In terms of locating these persons, employees of Calhoun, 
assuming Oberman had made the payments, these persons spread out. 
They don't belong to any local union. They might scatter afterwards. 
Assuming the money had been paid in on their behalf, how do you go 
about locating these people to give them their checks? | 

MR. CALHOUN: I would like to object. | 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Various ways. They will try to lbcate them 
through unemployment offices, through our international office in Indi- 
ana where it is possible they may have left our area and become mem- 
bers in another area, and we would obtain their new addresses through 
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that. We will go to the painting contractor's office, write to him or make 
personal calls to the painting contractors requesting addresses on these 
employees. We make up a regular list of those employees who have not 
yet received or requested their vacation contributions and those are sub- 

mitted to each local union and placed on their bulletin board along 
with a covering letter requesting the knowledge of anyone who has the 
knowledge of the whereabouts of these people in question. There are 
various ways we will obtain these addresses. We make every effort be- 
cause we feel the man is entitled to his vacation contribution. At the 
same time, they certainly are of no value to a trust fund. 

Q. (By Mr. Ansell) In terms of making these efforts to locate 
such personnel, are the committeemen from the Joint Committee being 
used in that process? A. Definitely. The procedure I just outlined is 
the procedure they used. 

Q. The committeemen would do this? A. That is correct. 

Q. In this case, if Oberman had made the payment for Calhoun 
employees either by making it himself or charging it against Calhoun 
or making the payment in one way or another, you were in the position 
of trying to locate some of the Calhoun employees, do I understand the 
committeemen would try to find out where they were? A. Yes. 

TRIAL EXAMINER: Was it in connection with vacation? You say 
application had to be made by the payment? 

THE WITNESS: Yes. 

TRIAL EXAMINER: I was wondering if this is any reason to try 
to find out where these men are before they make their application? 

THE WITNESS: There are 3,000 or more changes of address 


throughout our Council per year. It is continuous with us to obtain new 
addresses from those who may be lax in giving the change of address to 
us. Therefore, we have established a regular procedure. The applica- 
tion card is automatically mailed out to every employee who we have an 


address on, and then he completes that and returns that to our office, 
and automatically and immediately his vacation check is mailed to him. 
Those that are returned for no address are checked. 
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TRIAL EXAMINER: I take it the first step is by sending an appli- 
cation to the employee? 

THE WITNESS: Union and non-union both, yes. 

Q. (By Mr. Ansell) It is in the case of non-union personnel. For 
example, some of the Calhoun employees for whom payment might be 
made, you might not have an address on? A. That is right. 

Q. You might not be able to make contact with them before they 


disappear? A. That is right. 
* * * * | * 


Q. And as you testified earlier, you had occasion to proceed 


against a contractor to pick up a subcontractor's wages and fringe bene- 
fits on other occasions? A. Numerous occasions. 

Q. Bearing in mind these two clauses, assume for a moment that 
Calhoun Drywall Company at the pertinent tin.e was signatory to Gen- 
eral Counsel No. 6, the original books, assume further that he did not, 
he was in arrearages in health and welfare or contract administration. 
Would there be any difference in your approach to Oberman under the 
short form agreement to collect those delinquencies ? A. No. 

Q. The critical thing is he didn't pay it? A. That is right. 

Q. By the same token, if Mr. Calhoun, being not signed to the 
painter's agreement which he was not, had, in fact, paid/the equivalent 
of those sums, 14 cents, ten cents and two cents, although not to your 
fund, would you have proceeded through Mr. Oberman to collect these 
funds? A. We would have to. | 

Q. Explain that. A. Mr. Oberman is still bound! Iby the terms of 
his agreement and if these had not been paid to the employees, we would 
still have to proceed along the same lines, due to the fact his contract 

spells out he hires an employee - they would make payment to our 
fund. Anyone who fails to make payment to our fund, Mr. Oberman 
would be liable to make such payments. 

Q. Let me refer you to this as it reads, 'In the évent he subcon- 
tracts any work and the subcontractor fails to pay the wages provided 
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under the appropriate agreement." That on its face doesn't say the 14 
cents health and welfare must be made to the painters’ trust fund. As- 
sume for a second a situation theoretical where Mr. Calhoun is paying 
14 cents to finance another group medical program and ten cents for an- 
other vacation plan, although not to yours, and two cents for another type 
of administration, would you then have sought to collect these sums over 
again through Mr. Oberman? 

* * * * * 
A. In answer to you this way, I would request information from legal 
counsel if the contract spells out the fact that the subcontractor that Mr. 
Oberman was to hire, if the contractor was signatory to an AFL-CIO 
agreement -- before I would take any action I would contact legal counsel. 

Q. (By Mr. Ansell) Has this happened before? A. No, it has not 
happened based on your question. We would still request a case such as 
Mr. Oberman to make payment. 

Q. Assuming this type of theoretical thing happened, if these things 
were made but not to the painters’ trust fund, in that event not having any 
precedent in this type of situation, you would seek legal counsel on what 
to do, is that right? A. Yes. 

Q. You are clear if Calhoun was signed to your contract and he 


failed to pay, you would proceed against him through Mr. Oberman? 


A. I would still’ request Mr. Oberman to make payment. 
* * * * 
RECROSS-EXAMINATION 
BY MR. GRODSKY: 

Q. You have testified there has been occasions, I believe you said 
Mumerous occasions”, which you have made demands on general con- 
tractors to secure payment of fringe benefits? A. Yes, sir, that is 
correct. 

Q. Now, have there been any in which the -- let me rephrase it. 
Is it a fact that most of those are situations where the painting contrac- 
tor has defaulted, he is a union contractor but he has defaulted? A. That 


is not correct. 
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TRIAL EXAMINER: Defaulted in what respect? 

MR. GRODSKY: In any of the number of respects.: He may have 
gone broke on the job, he may have abandoned the job. | 

THE WITNESS: I might explain to you it could be an employer who 
has filed bankruptcy, an employer who is delinquent in his contributions, 
or an employer not signatory to our agreement that we mould approach 
for payment of the fringe benefits. | 

Q. (By Mr. Grodsky) There have been cases to your own recollec- 
tion where non-union contractors, painting contractors, where a reason 
why the payments had not been paid? A. Yes. | 

Q. In those situations you wouldn't expect a payment from the non- 
signatory, non-union painting contractor, is that correct? A. We would 
not accept the money directly from the non-union painting contractor for 


the simple reason he is not signatory to our agreement, 
Q. You would accept money from the general contractor on behalf 
of the non-union contractor’s employees? A. Providing he is signatory 


to an agreement. 
* * * | * 


(The document above referred to, 
heretofore marked General Coun- 
sel's Exhibit No. 11 was received 
in evidence.) 


* * * * 
RECROSS-EXAMINATION 

BY MR. CALHOUN: | 

* * * * i * 

Q. In regards to a general contractor that is signatory to the 
Building and Construction Trades Council but is not signatory to the 
Painters District Council, would you attempt to collect money from 
such a general contractor in a case such as happened in the Oberman 

case? A. Yes, sir. 

Q. Then the District Council 48 does not require employers to 
become signatory to the District Council 48 Agreement in order to 
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receive money from employers for fringe benefits, is that correct ? 

A. We have a procedure that is followed, Mr. Calhoun, which is con- 
tained in the agreement for the purpose of collecting money, and follow- 
ing the procedures token shop cards are issued merely for the purpose 
of collecting that contribution. 

Q. What do you mean by a "token shop card"? A, One that there 
is no cost to it. 

* * 

TRIAL EXAMINER: * * * 

The two cents which is contributed to enforcement goes to the Tri- 
County Joint Committee? 

THE WITNESS: That goes to the Tri-County Joint Committee and 
Orange County Joint Committee. 

TRIAL EXAMINER: In equal shares? 

THE WITNESS: No, it is based under the terms -- the contract 
spells out the distribution of the money to the two committees and that 
is based upon the membership in the jurisdictional area of the members 
of the local unions within the jurisdictional area. 

TRIAL EXAMINER: That money is supposed to be used by the 
Orange County and Tri-County for enforcement of the contract? 

THE WITNESS: Yes. . 

TRIAL EXAMINER: The Tri-County Joint Committee does other 
work besides enforcing contracts, is that right? 

THE WITNESS: Well, Iam not sure what you are making refer- 
ence to. 

TRIAL EXAMINER: Paragraph No. 5 in General Counsel's 10-B. 

THE WITNESS: This is contained within the contract, this scope 
of work. 

TRIAL EXAMINER: That is to say that the contract provides for 
this type of work from the Tri-County Joint Committee? 

THE WITNESS: That is correct. For instance, if an employer 
performed work on an individual's home and the work was of such nature 
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that it was not acceptable to that homeowner, they could contact the rep- 
resentative for the investigation of that Joint Committee and it could dis- 
patch that field representative to that particular home to investigate the 
matter. 

TRIAL EXAMINER: What does that mean, field ne in acquiring 
new members, members to what? : 

THE WITNESS: Members, new members signatory to the agree- 
ment. For instance, he may make contact with an individual or an indi- 
vidual, for instance, may call his office and request to become signatory 
to the agreement, he would then be dispatched and go to meet with the 
individual and discuss it with him and if he wished to become signatory 
to it, he would give them a contract to sign. 

TRIAL EXAMINER: Could I assume part of the work of the Tri- 
County Joint Committee is to induce non-signatory subcontractors to 
become signatories ? | 

THE WITNESS: Well, it would be part of the field representative's 
work to see that unsigned employers become signatory t the agreement 
if possible. 

TRIAL EXAMINER: Is there any allocation of a two- cent contri- 
bution to any one part or another of the work, or does it all go into the 
fund for doing all of this work? 

THE WITNESS: All of it goes into the general fond for performing 
all phases of the work of the agreement. 

* * * 
LOUIS L. BAKER 
was called as a witness by and on behalf of the Respondents and, having 


been first duly sworn, was examined and testified as follows: 
TRIAL EXAMINER: What is your full name? 


THE WITNESS: Louis L. Baker, 5953 Shaker Drive, Riverside, 
California. | 
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DIRECT EXAMINATION 
BY MR, ANSELL: 

Q. Mr. Baker, what is your present position? A. The adminis- 
trator of the Orange Belt Painters Trust Fund which encompasses the 
Orange Belt Insurance Fund, Orange Belt Painters Pension Trust Fund 
and Vacation Trust Fund. 

TRIAL EXAMINER: Insurance covers health and welfare? 

THE WITNESS: Yes. 

Q. (By Mr. Ansell) How long have you held this position? A. Since 
October 20, 1962. 

* * * 

Q. You have your own office? <A. Yes. 

Q. Anda staff of personnel? A. That is right. 

Q. You are employed by the trustees of the three trust funds? 

A. That is right. . 

Q. Now, let me ask you this question, referring back there is a 
different contribution rate. In this 1960, 1963 agreement, General Coun- 
sel's 6, calls for 14 cents health and welfare, ten cents and two cents. 
These monies are sent directly to you? <A. Yes. 

* * * * * 

Q. Is there any difference in procedure insofar as allocating of 
funds followed now as compared to following it in 1961? A. Prior to 
July of 1963 there was not. 


Q. What do you do with the checks you get in from the employer? 
A. Deposit it in the bank, the checks come in with the reports. 


Q. By the "reports", you mean the number of employees and num- 
ber of hours that each one worked? A. Social security account number 
and hours worked and amount of money paid and signed over. 

Q. Do you deposit these monies into one account in the bank? 

A. Prior to July of 1963, they were deposited into various accounts. 

Q. Since that time it has been all consolidated? A. Yes. 

Q. Going back to prior to July of '63, then, you deposited these 
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monies into the various accounts, then what would happen? A, At the 


end of the month the reports are coded and sent to an 1.B.M., a firm 
specializing in I.B.M. work, and they would give each man credit under 
the various funds, the insurance and vacation for hours credit to him, 
the contract administration money would be credited to the contract ad- 
ministration books and a check drawn to the two joint committees. 

Q. Now, let me ask you this, have there been cases other than the 
instant case where monies were collected from a general contractor for 
delinquencies incurred by the painting subcontractors? A. Many cases. 

Q. Did you conduct some type of investigation for me to determine 
this? <A. Yes. 

Q. Did you prepare a letter forme? A. Yes. 

Q. Let me hand this to you, plus a telegram you ¢ can use to testify 
from. Will you read us the cases you uncovered in your cursory exam - 
ination, giving us in each case the name of the general contractor in- 
volved, the name of the subcontractor who did not pay the fringe benefits 
for one reason or another? A. Subcontractor Orville Patrick Fox, 
fringe benefits paid by Yocus Joseph Moody. 

MR. GRODSKY: Do you have the date? 

THE WITNESS: No. 

Q. (By Mr. Ansell) You have the files with you? 

* * * * * 

Q. Mr. Baker, this is a sampling of the cases? A. Yes. 

Q. When a report is made to your office listing employees and the 
number of hours worked and the contributions paid in, are these people 
recorded on an I.B.M. sheet? A. That is right. 

Q. Is that called a tab? A. We called it a tab run. 

Q. And then if eligibility is achieved, the 210 hours per quarter, 
you just automatically send a check to qualified service? A. That is 
right, they are counted by the machine and the number comes out at the 
bottom and multiply that by the amount of the premium. 
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Q. When you send the check in to the carrier, do you know whether 
the person named is union or non-union? A. No. 

Q. Does it make any difference? A. No. 

Q. If he achieves eligibility, it is sent regardless of whether he is 
aunion manor not? A. That is right. 

Q. With regard to vacations, you heard Mr. Cox's testimony with 
regard to the application blank. A. They are sent out to them from my 
office. 

Q. The Joint Committee does assist you in locating persons? 

A. Yes. 

Q. And the monies paid for vacations are held indefinitely until 
they can be paid to the employee? A. That is right. 

* * * * 
CROSS-EXAMINATION 

BY MR. GRODSKY: 

* * * * * 

Q. Do you know of your own knowledge and have you, after exam- 
ining these files, whether any of these involved situations where there 


were painting contractors who were not signatories to your agreement? 
A. On this listing Iam not sure of the legal problem involved. The 
widow of Orville Patrick Fox for whom the painting contractor picked 
up the benefits, but the others were signed. 


Q. In other words, there are no situations in the list that you gave 
us where you demanded payment from the general contractor on behalf 
of employees of a non-signatory painting contractor? A. Not on this 
list, no. 

Q. Do you make all of the demands for payment of these health 
and welfare and pension benefit funds or do other persons such as Mr. 
Cox, do they also make such demands? A. There are many other per- 
sons that make demands. 
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Q. Do you know whether other persons cause letters to be sent or 
do you take care of that yourself? A. I take care of a portion of it, the 

Joint Committee also sends billing letters, as does the District 
Council. | 

Q. You wouldn't be in a position to know whether or not, in fact, 
there are situations where demand was made for payment of funds from 
general contractors on behalf of employees of non-signatories, that is, 
employees of non-union painting contractors? A. I know such billings 
have been made. We got into a discussion of the token shop cards. The 
Joint Committees for my office knows who is signatory and who is not, 
but at the moment I couldn't give you the names of them. | 

MR. GRODSKY: Would it be possible to get any names of any non- 
union contractors on whose behalf demands have been made? 

MR. ANSELL: I don't know. | 


x * 


G. C. Exhibit No. 4(a) 


ORDER REOPENING RECORD AND REMANDING 
PROCEEDING TO REGIONAL DIRECTOR 
FOR FURTHER HEARING | 
On October 23, 1962, the Board issued its Decision and Order in 
the above-entitled proceeding, 1/ in which it found, inter alia, that the 
Respondents, Orange Belt District Council of Painters #48, AFL-CIO, 
its affiliated local unions and its agents, and Building and Construction 
Trades Council of San Bernardino and Riverside Counties, AFL-CIO, 
has violated Section 8(b)(4)(ii)(B) of the Act. The Board issued an order 
remedying the violations found therein. In its Decision, |the Board found 


L 139 NLRB 383. 
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that a letter, which the Respondents caused to be sent to G. Oberman 
Company, herein called Oberman, on October 5, 1961, and which refer - 
red to Paragraphs 4 and 5 of a collective bargaining agreement between 
Oberman and Building and Construction Trades Council of San Bernar- 
dino and Riverside Counties, AFL-CIO, herein called Respondent Coun- 
cil, contained a threat to picket which had as an object requiring Ober- 
man, a general contractor, to cease doing business with its subcontrac- 
tor, Calhoun Drywall Company, herein called Calhoun. 
Thereafter, on January 30, 1964, the Court of Appeals for the Dis- 
trict of Columbia Circuit expressing the view that because the text of the 
clauses referred to in the letter was not before it, it was unable to ap- 
praise the relative merits of the various positions taken by the Respond- 
ents, the Trial Examiner, the General Counsel and the Board, remanded 
the matter and stated: 
Under the circumstances we shall vacate the Board's order 
and remand this matter so that the record may be supple- 
mented with the text and details of Paragraphs Four and 
Five, plus additional evidence concerning "the employees 
covered by the contract” and the specific facts surrounding 
any contemplated payments under Paragraph Five, includ- 
ing who will receive them and to whose benefit they are to 
inure. 

The matter having been thus remanded to the Board, 

IT IS HEREBY ORDERED that the record in the above-entitled 
proceeding be, and it hereby is, reopened and that a further hearing be 
held before a Trial Examiner for the purpose of adducing evidence pur- 
suant to the aforesaid remand. 

IT IS FURTHER ORDERED that this proceeding be, and it hereby 
is, remanded to the Regional Director for the Twenty-first Region for 


the purpose of arranging such further hearing, and that said Regional 


Director be, and he hereby is, authorized to issue notice thereof; and 
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IT IS FURTHER ORDERED that, upon conclusion of such further 
hearing, the Trial Examiner shall prepare and serve upon the parties a 
Trial Examiner's Supplemental Decision, containing findings of fact upon 
the evidence received pursuant to the provisions of this Order, conclu- 
sions of law, and recommendations; and that, following the service of 
such Supplemental Decision upon the parties, the provisions of Section 
102.46 of the Board's Rules and Regulations Series 8, as amended, shall 
be applicable. | 

Dated, Washington, D. C., April 28, 1964. 

By direction of the Board: 


/s/ George A. Leet | 
Associate Executive Secretary 


| 
G. C, Exhibit No. 5 


No. 
___, California 
| 
ARTICLES OF AGREEMENT. 


THIS AGREEMENT is entered into this 9 of : 
195 __, by and between F 
hereinafter referred to as the EMPLOYER, and the BUILDING AND CON- 
STRUCTION TRADES COUNCILS OF LOS ANGELES, LONG BEACH, 
ORANGE COUNTY, SAN BERNARDINO AND RIVERSIDE COUNTIES, 
IMPERIAL VALLEY, VENTURA COUNTY, SANTA BARBARA COUNTY, 
SAN LUIS OBISPO COUNTY, AND KERN, INYO AND MONO COUNTIES 
OF CALIFORNIA, hereinafter referred to as the COUNCILS. 


I | 
The EMPLOYER agrees that all work performed under the juris- 


diction of any union affiliated with the COUNCILS shall be performed 
| 
| 
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pursuant to an executed current agreement with the appropriate union 
having work and territorial jurisdiction and affiliated with the COUNCIL 
in the area in which the work is performed, provided said agreement is 


not in violation of the Labor Management Relations Act of 1947. 
a 
Except as herein provided the EMPLOYER agrees to abide by all 
of the terms and conditions of the agreements of the respective crafts 
employed, including wages, hours, working conditions, health and welfare 
benefits, pension benefits, and other fringe benefits. 
I 
The EMPLOYER agrees to abide by and to give full force and ef- 
fect to the hiring provisions and union security clauses of the appropri- 
ate agreements of the respective crafts employed to the full extent per- 
missible, provided said agreements are not in violation of the Labor 
Management Relations Act of 1947. 
IV 
The EMPLOYER agrees that if he shall subcontract any work, 
provision shall be made in such subcontract for all of the work per- 
formed by.said'subcontractor coming under the jurisdiction of any un- 
ion affiliated with said COUNCILS, to be performed pursuant to an exe- 
cuted current agreement with the appropriate union having work and 
territorial jurisdiction, affiliated with the COUNCIL in which area the 
work is performed. 
vV 
The EMPLOYER agrees that in the event he subcontracts any work 
and the subcontractor fails to pay the wages or fringe benefits provided 
under the appropriate agreement with the union affiliated with the COUN- 
CIL, that the EMPLOYER shall become personally liable for such sums, 
and such sums shall immediately become due and payable by the EM- 
PLOYER. 
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VI 
In the event that the EMPLOYER or any of his subcontractors 
fails to execute a current agreement with the appropriate union, as here- 
inabove provided, the EMPLOYER shall be liable for wages of all work 
performed by mechanics and laborers employed, computed at wage rates 
not less than those certified by the Secretary of Labor under the Davis- 
Bacon Act. : 


vil | 
It is mutually agreed that any provision in the agreements of the 


respective crafts covering or relating to the subjects of Strikes, Lock- 
outs, Procedure for Settlement of Grievances and Disputes, the Selec- 
tion and Functioning of Tribunals for Arbitration, and the Settlement of 
Jurisdictional Disputes, shall not be in effect or binding upon the EM- 
PLOYER and the COUNCILS, nor incorporated in these Articles of Agree- 
ment by reference or otherwise, except as herein provided. 
vil | 

In the event of any jurisdictional dispute between the unions affili- 
ated with the COUNCILS, the matter shall be determined in the manner 
and by the procedure established by the National Joint Board for the 
Settlement of Jurisdictional Disputes, or in the event the National Joint 
Board for the Settlement of Jurisdictional Disputes is abolished, the 
procedures established by the Building and Construction Trades Depart- 
ment, AFL-CIO, shall prevail. 

Ix 

In the event that the EMPLOYER violates any provision of this 
agreement or fails to abide by a decision of the National Joint Board, 
as provided in Paragraph VII, or in the event that any Subcontractor 
fails to abide by the provisions of the appropriate agreement, it will 
not be a violation of this agreement for the COUNCILS, individually or 
collectively, to place said EMPLOYER on the "unfair list" of the COUN- 
CIL or COUNCILS. In the event that any EMPLOYER or Subcontractor 
is placed on the unfair list, it shall not be a violation of this agreement 
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for any employee to refuse to perform any work or enter upon the prem - 


ises of the EMPLOYER, nor shall it be a violation for anyone to induce 
said employee to refuse to perform any work or enter upon the premises 
of the EMPLOYER. Employees who refuse to perform any work or enter 
upon the premises under the circumstances shall not be subject to dis- 
charge or any other disciplinary action. 

It is further agreed that no employee working under this Agree- 
ment need work under any conditions which may be or tend to be detri- 
mental to his health, safety, morals or reputation, or cross any picket 
line or enter any premises at which there is a picket line authorized by 
the COUNCILS, individually or collectively, or any other Building and 
Construction Trades Council or authorized by any Central Labor Coun- 
cil, or handle, transport, or work upon or with any product declared un- 
fair by any of such COUNCILS. The EMPLOYER agrees that he will not 
assign or require any employee covered by this Agreement to perform 
any work or enter premises under any of the circumstances above de- 
scribed. 

The EMPLOYER further agrees that all materials, supplies or 
equipment used on the job by the EMPLOYER or any Subcontractor shall 
be transported to or from the site of the work by persons employed un- 
der a collective bargaining agreement with the appropriate craft union, 
provided, however, that nothing herein contained shall be construed to 
prohibit the normal delivery of freight by railroad. 

During the time of any violation of any of the provisions of this 
Agreement by the EMPLOYER, the COUNCILS and affiliated Unions 
shall be released and relieved of any obligation to furnish workmen to 
the EMPLOYER. 

x 

This Agreement shall become effective at the date hereof and re- 
main in full force and effect until August 1, 1958, and from year to year 
thereafter, unless either party gives at least sixty (60) days' written 


notice to the other party prior to August 1, 1958, or August 1st of any 


succeeding year, of its desire to modify or terminate this Agreement. 
| 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF LOS 
ANGELES 


/s/ J. J. Christian 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF LONG 
BEACH 


/s/ Carlston E. Webb 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF ORANGE 
COUNTY 


/s/ Thomas W. Mathew 
BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SAN 


BERNARDINO AND RIVERSIDE 
COUNCILS 


/s/ Robert F. Willsey 
BUILDING AND CONSTRUCTION 


TRADES COUNCIL OF IMPERIAL 
VALLEY 


/s/ Charles D, Thomas 


SUBMITTED BY: 


aca ae 


Business Representative 


Craft and Local Number 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF VENTURA 
COUNTY | 


/s/ Ronald Benner 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SANTA 
BARBARA COUNTY 


/s/ J. Smedley 
| 


BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SAN LUIS 
OBISPO COUNTY | 


/s/ Wm. Liessen | 
KERN, INYO AND: MONO COUNTIES 


OF CALIFORNIA BUILDING AND 
CONSTRUCTION TRADES COUNCIL 


/s/ H. D. Laskey | 


EMPLOYER: 
(Print exactly as listed with the 
State License Board if contracts) 
ee ee 
By 

(Oificial Title) 
Street Address _ 
City Zone 
Telephone Number 
Classification 
State License Number 
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EXCERPTS FROM 
ORANGE BELT 
PAINTERS & DECORATORS 
JOINT AGREEMENT 
1960-1963 


Issued by 
TRI-COUNTY JOINT COMMITTEE, INC. 
6370 Magnolia — Riverside, California 


ORANGE COUNTY JOINT COMMITTEE, INC, 
1625 French St. — Santa Ana, California 


* * * 


ORANGE BELT PAINTERS AND 
- DECORATORS JOINT AGREEMENT 


PREAMBLE 


THIS AGREEMENT has been consummated for the purpose of 
stabilizing the Painting Industry. 

WITNESSETH: That for and in consideration of harmonious rela- 
tions between the parties signatories hereto and the public of that area 
encompassed by Orange Belt District Council No. 48, comprising the 


Counties of Riverside, San Bernardino, Orange and that easter portion 


of Los Angeles County, and the maintenance of stability of the conditions 
of employment and other mutually beneficial relations, and for the pur- 
pose of preventing strikes and lockout by facilitating just and peaceful 
adjustments of disputes and grievances that may arise from time to 
time, and for the purpose of protecting and safeguarding the health and 
safety of the parties concerned, the parties signatory hereto have agreed 
that the understanding hereinafter set forth shall be binding on all mem- 
bers of the parties thereto individually and collectively. 
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SECTION I 
EMPLOYERS 


1. DEFINITION: An Employer is one whose principal contract- 


ing business is the execution of contracts requiring the art, science, 
knowledge, experience, skill and ability to intelligently examine sur- 
faces, and specify and execute the preliminary and preparatory work 
necessary to bring such surfaces to a condition where, under an agreed 
specification, acceptable work can be executed with the use of any or 
all of the following sub-divisions of the Painting Industry as listed below: 
Employer signatories to this Agreement shall be those who 
are permitted by State License Law to perform work as 
painting and decorating contracts, utilizing in their work 
the following: Paints, Pigments, Oils, Turpentine, Japans, 
Driers, Thinners, Varnishes, Lacquers, Shellacs, Stains, 
Fillers, Waxes, Cement, Joint Cement, Water and other ve- 
hicles; mediums that may be mixed, used and applied to the 
surfaces of materials and of buildings, edifices, s structures, 
monuments and the appurtenances thereto, of every type 
and description in their natural state or condition or con- 
structed or fabricated of any material or materials whatso- 


ever that can be painted or decorated, and who provide: 


Work or services pertaining to the application of texture 
materials of all types on all surfaces. Work or services 
pertaining to the painting, flushing and taping of drywall 


surfaces. 


Work or services pertaining to the application of wallpaper, 
wall fabrics and all types of coverings or coatings whether 
decorative or protective, and all preparatory work neces- 


sary before said application. | 


Work or services pertaining to the application of tar prod- 
ucts or products of similar nature whether they are plastic, 


vinyl, acrylics, etc., or any new product of this nature. 
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Work or services pertaining to the application of bond break- 


er materials. 


Work or services pertaining to the priming and finish coats 
on fabricated metal or steel products in the fabricating shops. 


Work or services pertaining to surface preparation of all 
types, including sandblasting, steam cleaing, building wash- 
ing, and all the methods used in the removal of previously 
painted surfaces; including also caulking, tuck pointing, 
spackling and wood dough work. 


NOTE: It is not the intent of the parties signatory to this 
Agreement to assume jurisdiction over any work now offi- 
cially granted to Autonomous Unions of the Brotherhood of 
Painters, but to protect the work of signatory employers and 
of the Brotherhood of Painters, Decorators and Paperhang- 
ers of America, 


2, LICENSE AND LEGAL REQUIREMENTS: Every Employer 
signatory shall have a duly issued and effective California State Contrac- 


tor's License where required by law to perform the work covered by 


this Agreement and shall carry Workmen's Compensation Insurance and 
shall comply with all Federal, State and Municipal laws pertaining to the 
work covered by this Agreement, and to all health and safety regulations 
and rules of the State and Municipal Departments, Commissions and 
Health Officers, including the rules and regulations of the Industrial 
Safety Commission. 

3. CLASSIFICATIONS: 

A. Painting and Decorating Contractors whose principal business 
is set forth in the rules and regulations of the California State Contrac- 
tors License Board. 

B. General Building Contractors as defined by the rules and regu- 
lations of the California State Contractors License Board. 
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C. Other employers: Employers who are permitted by State Li- 


cense Law to perform the work covered by this Agreement shall sign 
and be bound by the provisions of this Agreement. | 

D. Specialty Contractors who have a State Specialty Contractors 
License to perform work covered by this Agreement. To do any paint- 
ing work, said Specialty Contractor must have in addition a currently 
effective Painting and Decorating Contractor License, identified as C-33. 

E, MAINTENANCE EMPLOYER: Defined as any individual, firm, 
co-partnership, corporation, or other association, who own, lease, rent 
or operate any building or portion thereof containing apartments, rooms, 
offices, stores, factories, industrial plants or amusement centers used 
or intended or designated to be used, let out, or hired out or to be occu- 
pied by guests or tenants for compensation and/or occupied by the Mainte- 
nance Employer. This maintenance classification does not apply to any 
single unit dwelling or service station. | 

E-1. Maintenance Employers may also be defined as painting con- 
tractors. performing work for Maintenance Employers defined in E above. 
All such Maintenance Employers as defined in E and E-1 herein, shall 
confine their painting, decorating and paperhanging activities strictly to 
existing painted surfaces or existing surfaces upon which a completion 
notice has been on file for at least six months. Exceptional conditions 
which may arise under this definition shall be referred to the Respective 
Area Joint Committee for immediate adjudication. : 

E-2. Production Employer: Defined as any individual, partner - 
ship, or Corporation, who own, lease, rent or operate any manufactur - 
ing or assembly plant, manufacturing or assembling any product for 
sale or lease and who are signed to a production agreement with Dis- 
trict Council #48. | 

4, AUTHORITY OF SIGNATORY TO EXECUTE: 

A. P.D.C.A. OR NON-MEMBER SIGNATORY: The Employer 
shall agree to become a party to this Collective bar gaining agreement 
by joining a Chapter of the Painting and Decorating Contractors Assn. 
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within the area of this Agreement, or by signing as a Non-Member Signa- 
tory. 

B. It is hereby agreed that the Painting and Decorating Contractors 
Association Chapters within the area of this Agreement and the District 
Council of Painters No. 48 and its affiliated Unions shall be recognized 
bargaining agents for their members and Non-member Signatories to this 
Agreement. 

C. The Employer signatory warrants, asserts and agrees that this 
Document or Agreement is executed by him with full authority to repre- 
sent and bind any firm, partnership, corporation, or association of which 
he is a Partner, Officers, Representative or Member. 

D. PARTNERSHIP-MERGERS: If this Agreement is signed by a 
member of a Partnership, it shall apply to them, and each of them indi- 
vidually. In the event of a dissolution or termination of said partnership 
or in the event of a merger, consolidation or other legal change, whatso- 
ever, with respect to Employer, any obligations hereunder shall be bind- 
ing upon any Assignee, Successor, Legal Representatives or Lessee of 


such Employer. 
* * 


SECTION I 


EMPLOYMENT OF WORKMEN 
~~ (Union Recognition) —— 

It is the intention of the parties that all workmen covered hereby 
shall be or become forthwith upon employment and remain continuously, 
members in good standing of the Union signatory hereto on whose behalf 
this Agreement is executed, as a condition of employment, and that this 
provision shall become operative without further notice or amendments 
to or judicial interpretations of the Labor-Management Relations Act of 
1947 remove the inhibitions against the application of this paragraph now 
existing under the present working and judicial interpretations of that 
Act. 


55 | 


A. It is agreed that all workmen covered hereby shall be or be- 
come; not more than Seven (7) days after employment and remain con- 
tinuously, members in good standing of the Union signatory hereto and 
on whose behalf this Agreement is executed as a condition of employ- 
ment, and that all workmen who are members at the time of their em- 
ployment hereunder shall continuously remain members in good stand- 
ing as a condition of employment. | 

B. In the employment of workmen for all work covered by this 
Agreement the following provisions shall govern: 

1, The Union shall establish and maintain an open and non-dis- 
criminatory employment list for employment of workmen of this par- 
ticular trade including journeymen painters or indentured appr entices 
previously employed by employers in the multi-employer unit included 
in this Agreement and non-member workers who may make application 
for a place on the list. | 

2. Whenever desiring to employ workmen the esniover shall call 
upon the Union or its agent for any such workmen as he! may from time 
to time need and the Union or its agent shall immediately furnish the 
Employer the required number of qualified and competent workmen 
needed by the Employer, provided, however, the Employer shall have 
entire freedom of selectivity in hiring and may discharge any employ- 
ees for any cause which he may deem sufficient, provided there shall 
be no discrimination on the part of the Employer aint any employee 


for any Union activity. 


3, The Union or its agent will furnish each such required compe- 


tent workman entered on said list to the Employers by use of a written 
referral and will furnish such workmen from the Union's open listing 
in the manner following: | 

a. The specifically named workman who have been recently laid 
off or terminated by the Employer or by any other Employer within the 
multiple-employer unit herein and whom the applicant Employer desires 
to re-employ provided they are available for emploympat 
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b. Workmen who have been employed by Employers within the 
multiple employer unit during the previous ten (10) years. 

c. Workmen whose names are entered on the list above referred 
to and who are available for employment. 

4, Reasonable advance notice will be given by the Employers to 
the Union or its agent upon ordering such workmen, and in the event 
that 48 hours after such notice the Union or its agent shall not furnish 
such workmen, the Employers may procure workmen from any other 
source or sources. 

5. If workmen are employed, the Employers, shall within 24 hours 
report to the Union or its agent such workmen by name and Social Securi- 
ty Account Number. 

6. The Employer retains the right to reject any job applicant re- 
ferred by the Union. 

7. The Parties hereto agree that this section of the Agreement 
shall be plainly posted in places where notices to Employees and Appli- 
cants for employment are customarily posted. 

C. All workmen employed by the Employers for a period of Seven 
(7) days continuously or accumulatively within the multiple-employer 
unit covered by this Agreement shall as a condition of employment tend- 
er the full and uniform admission fees in effect in the Local Union and 
shall become members of the Union signatory hereto immediately, upon 
terms and qualifications not more burdensome than those applicable at 


such time to other applicants to the Union. All workmen accepted into 
membership shall thereafter maintain their continuous good standing in 


the Union as a condition of employment by paying regular monthly Union 
fees uniformly paid by other members in the same classification in the 
Union in accordance with its rules. In the event that a workman fails to 
tender the admission fee or that a member of the Union fails to maintain 
his membership in accordance with the provisions of this Section, the 
union shall notify the Employer in writing and such notice shall consti- 
tute a request to the Employer to discharge said individual workman 
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within forty-eight (48) hours (Saturdays, Sundays, and Holidays excluded) 
for failure to maintain continuous good standing in the Union in accord- 
ance with its rules above referred to in this paragraph, and the Employer 
shall discharge such workmen at the end of such period. 

In the event that the Union does not accept into membership any 
workmen tendering the admission fee and regular monthly Union fees 
the foregoing paragraph shall not be applicable, provided, however, that 
the Union may at any time thereafter decide to take such workman into 
membership, in which case said workman shall be required to tender the 
full and uniform admission fees in effect in the Local Union not later 
seven (7) days following notification by the Union and shall thereafter be 
required to maintain his membership in accordance with the provisions 
of the foregoing paragraph. In the event that such workman fails to com- 
ply with this paragraph the Union shall notify the Employer and the Em- 
ployer shall discharge said workman within forty-eight (48) hours. 

D. Wherever the term "Member" or "Journeyman" is used in this 
Agreement, the provision is equally applicable to all employees. (For 
definition of Journeyman, see Section V, Paragraph 1. ) 


* * * * * 


SECTION IV 


MAINTENANCE AND PRODUCTION AGREEMENTS 


1, SIGNATORY REQUIREMENTS: 

No member of District Council No. 48 shall be allowed to work on 
any maintenance job unless employed by a Signatory to a Maintenance 
Agreement in the respective areas. 

2, The Signatories to this Agreement agree to Aner in or- 
ganizing maintenance work and will approve realistic Maintenance Agree- 
ments to accomplish the over-all program. Said Maintenance Agreement 
negotiated and signed by the District Council, or by a Signatory to this 
Agreement, shall be presented to the respective area en Committee 


for record. 
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‘MAINTENANCE AND PRODUCTION 
SHOP CARDS 

A. Maintenance and Production Shop Cards shall be issued by the 
respective area joint committee for maintenance and production work 
and shall be honored only at the locations listed on the Card. There will 
be no cost or administration fee for such a Shop Card. 

B. Maintenance and Production Employers shall sign a Counter - 
part to certain portions of this Agreement. 

C. If a Maintenance and Production Contract is cancelled or vio- 
lated before its normal anniversary date, the conditions surrounding 
such cancellation or violation shall be reviewed by the respective area 
Joint Committee for the purpose of determining if the original contract 
was a subterfuge to bypass the existing outside rate. If said contract is 
found to be a subterfuge, it shall be deemed to be a violation of this 
Agreement and the Employer will be subject to charges and penalties 
by the respective area Joint Committee including removal of all Mainte- 
nance and Production Shop Cards of said Employer. 

D. All Maintenance and Production Shop Cards issued shall be 
registered with District Council of Painters No. 48. 

E. It is agreed that the object of this Section is to maintain steady, 
year around employment for both employer and employee. 


SECTION V 


UNIONS AND JOURNEYMEN 


1, DEFINITION: 

A Journeyman is defined as a Workman who has completed his 
apprenticeship or has passed the required examination as to his pro- 
ficiency as a mechanic to perform the duties pertaining to the Paint- 
ing and Decorating Industry as an Employee. 

2. PICKET LINES: 

It shall not be considered a violation of this Agreement for mem- 
bers of the Union, party to this Agreement, to refuse to pass through or 
to work behind a legitimate picket line. 


3. DISTRICT COUNCIL: 

District Council of Painters No. 48 shall be the sole Repr esenta- 
tive for their members for the purpose of establishing wages, hours, and 
terms of this Agreement. | 

4, NO WORK FOR A DEFAULTING EMPLOYER: | 

No Member of the Council, set forth in Paragraph 3 (above), shall 
work for an Employer indebted to any Member of said Council nor shall 
he work for any person who has not fulfilled his financial iat to 
any gigs covered by this Agreement. 

. WORK FOR QUALIFIED EMPLOYERS: 

Members of District Council No. 48 agree to work for Employers 
only if they have a current Shop Card and comply with the regulations 
governing Employers under this Agreement, except as specifically ex- 


cepted by this Agreement, in the case of Federal, State, County or Mu- 


nicipal work. 
* * 


SECTION VI 
IDENTIFICATION CARDS 


1. The following cards are issued under the terms of this Agree- 
ment and are more definitely hereinafter described as to intent and pur- 
pose thereof. They are the property of the Respective Area Joint Com- 
mittees and are not transferable, and are to be returned on demand to 
the respective area Joint Committees or to the authorized representative 
thereof. (Employees’ working card excluded.) 

A. The Official Shop Card of the Orange Belt Joint Agreement. 

B. The Identification Card of the Orange County Joint Committee. 

C. The Identification Card of the Tri-County Joint Committee. 

D. Working Card issued by District Council of Painters No. 48. 

2. CARDS EXHIBITED. All Employers and Employees, parties 
hereto, shall at all times, exhibit as may be appropriate, one or more 
of the cards listed above. | 
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3. THE OFFICIAL SHOP CARD. All Employers upon signing this 
Agreement, will receive a serially numbered Shop Card which will re- 


main in effect during the term of this Agreement, unless revoked for 
cause, or upon suspension or resignation of said Signatory Employer. 
Employers signing this Agreement shall submit the following informa- 
tion which will be displayed on the Counterpart. 

A. Firm Name as per State Contractors License. 

B. Address of same and Owner or Owners. 

C. State Contractors License Number and Classification. 

D. Federal Employer's Identification Number. 

E. State Employer’s Account Number. 

F. Compensation Carrier and Policy Number. (Certificate re- 
quired.) 

4. MEMBER SIGNATORIES: Each Member of a PDCA Chapter 
encompassed by this Agreement, shall sign a Counterpart of this Agree- 
ment with information thereon as per Paragraph 3 above. Each Member 
signing said Counterpart shall not be required to sign another counter - 
part during the term of this Agreement providing said Member maintains 
its Membership in good standing with his Chapter. Upon proper signing 
of this Agreement, a Shop Card will be issued to said Member, which 
will remain in effect during the term of this Agreement, unless revoked 
for cause, or upon suspension or resignation of said Member. 

Each Chapter member agrees to deposit the sum of $15.00 per 
year into the Contract Administrative Fund in the form of a Shop Card 
Fee. Said Shop Card Fee becomes due and payable on June 15th, and 
becomes delinquent on June 30th of each year. Any Member who is de- 
linquent after July 15th shall be required to pay an additional Twelve 
($12.00) Dollars which shall not be refundable. 

5. NON-MEMBER SIGNATORIES: In order for a Non-Member 
Signatory to obtain a Shop Card, he shall be required to sign a Counter- 
part of this Agreement with information thereon as per Paragraph 3 
above. Said Shop Card shall remain in effect during the term of this 
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Agreement unless revoked for cause, or upon suspension or resignation 
of said Non-Member Signatory. | 

The Non-Member Signatory Shop Card Fee shall be’ $120. 00 Annual- 
ly, payable $65.00 in 30 days and $5.00 each and every month until the 
total amount of $120.00 has been paid. | 


* * * 


SECTION VII 
COST OF ADMINISTRATION 


1. REVENUE. All monies received under this Agreement shall be 
placed in the Contract Administration Fund of the respective areas Joint 
Committees and shall be used for the sole purpose of administering this 
Agreement. | 

2.(a) It is mutually agreed that commencing as of July 1, 1960, 
and continuing under the terms of this Agreement that each Employer 
shall contribute two (2) cents per hour for every hour worked by every 
Employee working at the trade in the Jurisdictional Area of District 
Council of Painters No. 48. : 

(b) Said two (2) cents per hour shall be reported in the same man- 
ner as Health and Welfare contributions and on the forms provided. 

(c) Revenues so derived shall be placed in the Contract Adminis- 
tration Fund of the various committees as set forth and shall be used 
for the purposes as set forth below. 

(d) Failure to comply with this payment shall subject said Employ- 
er to same procedures and penalties as set forth under Health and Wel- 
fare. (Section XXVII.) | 

(e) Method of Distribution of Revenue under this two (2) cent pro- 
vision: It is agreed that upon the monthly accounting of revenues re- 
ceived from this two (2) cents per hour, amounts shall be allocated on 
a percentage basis as follows: The Orange County Joint Committee 
shall receive a percentage based upon the percentage of the Member- 


ship of the Painters Local Unions in Orange County to the Overall 
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Membership of District Council of Painters No. 48 as shown on the Coun- 
cil's monthly reports. The same method of distribution shall apply to the 
Tri-County Joint Committee. 

3. EXPENDITURES. 

A. Funds received shall be used for expenses in connection with 
the enforcement of this Agreement and the observance thereof by the 
Parties thereto, "Picketing Excluded," conversant with the rules, regu- 
lations and various interpretations that may be made from time to time, 
to give force, effect and clarification to this Agreement. 

B. The amount incurred for legal fees and expenses in connection 
with the above matters in this paragraph mentioned, may likewise be 
paid out of this fund. 

C. The cost of printing and/or mailing said rules, regulations and 
interpretations. 

D. Cost and expense of any disciplinary committee in connection 
with the Administration of this Agreement. 

E. Such other expenses as may be incurred in connection with 
causing the observance of this Agreement by the parties hereto. 

F, The Office expense and the salaries and expenses of employ- 
ees of the Orange County Joint Committee and the Tri-County Joint Com- 
mittee will be paid from the Administration Fund of said respective Com- 


mittees. 
* 


SECTION XI 


HOURS OF WORK 


1, No Member of the Council shall report to any Shop earlier than 
Thirty (30) minutes, nor to any Job earlier than twenty (20) minutes be- 
fore starting time. Five (5) days or forty (40) hours shall constitute a 
week's work from 8:00 A.M. to 12:00 N., and from 12:30 P.M. to 4:30 
P.M. on Monday, Tuesday, Wednesday, Thursday, and Friday. 
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The Respective Area Joint Committee or the District Council of 
Painters No. 48 having jurisdiction of the job shall have the authority to 
adjust the starting and quitting time where and/or when extraordinary 
weather conditions exist. | 

A. Overtime: 

All time other than mentioned above shall be considered overtime. 


B. Holiday Pay: | 
Overtime shall be paid at the rate of one and one-half (1 1/2) 


times the regular rate, except on the following holidays, which shall be 
paid at the rate of double time: | 

New Year's Day July Fourth Thanksgiving Day 

Decoration Day Veteran's Day Christmas 

When one of the Holidays listed above falls on a Sunday, same shall 
be observed on the following Monday. | 


C. Show-Up Time: 
Employees who report for work at the time that they are instructed 


by the Employer or Employer's Agents and who are not placed to work, 
shall be paid four (4) hours pay, except where men are not put to work 
because of acts of God or circumstances beyond the control of the Em- 
ployer. i 


SECTION XVII 


WAGE SCALE AND CLASSIFICATIONS 


Teri SSS Saad 


Approved for Area known as District Council of Painters No. 48 
as outlined below: | 
The Eastern portion of Los Angeles County, the border line as 
follows: 

The San Gabriel Forest Highway to San Gabriel Canyon Road to 
the San Gabriel River; San Gabriel River to Foothill Boulevard and 
Irwindale Avenue in Azusa; South of Irwindale Avenue to Garvey Boule- 
vard (Highway 99); South on Sunset Avenue to Valley Boulevard; South 
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on Seventh Avenue (Puente) to Los Altos Drive to Hacienda Boulevard; 
South on Hacienda Boulevard to the Orange County line. All of Orange 
County; all of San Bernardino County (with the exception of that portion 
of San Bernardino County granted to Local Union 1793 of Palmdale); and 
all of Riverside County. 

Wage rates on July 1, 1960 shall be in addition to 11 cents per hour 
for Health and Welfare (see Section 27) and in addition 2 cents per hour 
into the Contract Administration Fund (see Section 8) for each and every 
hour worked by all employees. 

Wage rates on January 1, 1961, shall be in addition to 14¢ per hour 
for Health and Welfare and 10¢ per hour vacation. The Employer agrees 
to pay taxes on the Vacation Contributions. These contributions shall 
continue in addition to the wage schedules listed below for the duration 
of this Agreement. 


* * 


SECTION XXVI 


RULES AND PROCEDURES FOR THE 
DRY WALL INDUSTRY 

1. Dry Wall Contractors who apply texture material, either white 
or colored, will obtain a C-33 license and become signatory to the Joint 
Painters Working Agreement in the locality of his permanent recognized 
Shop. 

2. Hand Tools: Journeymen shall report to work with the usual 
tools of the trade, consisting of a putty knife, the necessary broad knife 
and a claw hammer. Employers shall furnish all other necessary tools 
to their Employees. Journeymen are required to wear presentable white 
uniforms. 

3. Mechanical Tools: It is hereby mutually understood and agreed 
that the Ames and similar taping tools may be used pursuant to the follow- 
ing conditions: 

4. There shall be four (4) Journeymen or more, including the Tool 
Operator, employed on each multiple housing project for each tool in use 
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on said project. It is understood that these Journeymen Tapers, other 
than the Tool Operator will be employed on work incidental to and in con- 
junction with the operation of the tool, such as flushing angles, spotting 
nail heads, sanding, etc. | 

5. On individual houses there shall be two (2) or more Journey- 
men employed, including the Tool Operator, unless more than one tool 
is used. If more than one tool is used, the provisions of Paragraph 1 
above shall apply. | 


TAPER-LEARNERS. 

6. Due to the acute shortage of qualified Drywall Tapers in the 
area and the impracticability of a formal Apprenticeship program in the 
Drywall Construction Industry, it is agreed that men with’ less than one 
year's previous experience on Drywall construction may be employed as 
"Learners" while learning the trade at the ratio of one Learner to two 


Drywall Tapers and shall be paid on the following basis: 


* * * * 


SECTION XXvVI 


HEALTH AND WELFARE 


1. ESTABLISHMENT OF HEALTH AND WELFARE PLAN: 

A Health and Welfare Plan, as encompassed in the Agreement and 
Declaration of Trust, consisting of Hospitalization, Surgical, Medical 
and miscellaneous coverage, for all employees and their dependents, 
has been and hereby is established. 

The Trustee Committee may at their discretion, provide Health 
and Welfare benefits for Sub-Groups in the Painting and Decorating In- 
dustry. 
2. CONTRIBUTIONS: | 

The cost of such a Welfare Plan shall continue to be defrayed 
solely by payments by Employers of 11 Cents per hour (in addition to 
the regular hourly rate) on July 1, 1960 and 14 cents Pe ‘hour on Janu- 


ary 1, 1961 for every hour worked by all working Foremen, Journeymen 
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and Apprentice employees, covered by this Agreement, irrespectively 
where employed. Said 11 and 14¢ Cent Payments shall be made into the 
Orange Belt Painters Insurance Trust Fund. 


3. JOINT TRUSTEE COMMITTEE: 

A Joint Trustee Committee with equal representation from the Un- 
ion and Employer Groups (as now set up in the Trust Agreement) shall 
continue to administer the Health and Welfare Plan. 

The Trustee Committee shall meet from time to time under its 
own rules and regulations for the purpose of taking appropriate action 
or adopting appropriate amendments to the Declaration of Trust. 


4, AGREEMENT AND DECLARATION OF TRUST. 

The Agreement and Declaration of Trust, dated the 14th day of 
August, 1959 by reference thereto, shall be and hereby is incorporated 
herein to the same extent as if herein set forth in full and each and all 
provisions of said Agreement and Declaration of Trust shall be and here- 
by is binding on each and all of the parties hereto. 


5. REPORTS: 

Employers shall be required to furnish to the Trustees, on forms 
furnished to them, written reports monthly, or at such other periods as 
designated by the Trustees, which reports shall set forth the Names, 
Social Security Numbers and all hours worked, of each and every Journey- 


man and Apprentice Member of District Council of Painters No. 48, irre- 


spectively where employed, or if no such employees have worked dur ing 
the month involved, a statement on such form to such effect. 


6. AUDIT OF EMPLOYER'S BOOKS: 

The Trustee Committee of the Orange Belt Painters Insurance 
Trust Fund, or its agents are hereby authorized to examine and audit 
any signatory Employer's books and records of account which are perti- 
nent to the payment of Health and Welfare funds. Audits shall be con- 
ducted periodically at the Employer's place of business, unless other - 
wise agreed by the parties. Employers agree that the records will be 
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made available to the Trustees or their agents within three working days 


from the date such audit is requested. If such audit discloses a breach of 
duty, the Employer shall be chargeable with the cost of the audit. When- 
ever, in the judgment of the Trustees, an Employer has failed to furnish 
records of him, the appropriate Committee may require him to bring his 
employment, tax and other pertinent records to a place they shall desig- 


nate for the purpose of audit and examination by the Committee, or the 
| 


Trustee Committee, or their agents. 


7, PROCESSING OF VIOLATIONS: 
Violations of this Section shall be processed under the procedures 


of this Agreement. 


8. PAYMENTS: 

Payments hereunder shall be due and payable to the Trustee of the 
Fund on or before the First day of each and every month for the payroll 
monthly period immediately preceding. Such Employer ‘ shall be deemed 
delinquent if such payments are not paid by the 15th of each and every 
month for the preceding period and upon delinquency, such Employer 
shall be deemed in violation of this Agreement and shall be cited in be- 
fore the proper Grievance Committee. Such total obligation of each Em- 
ployer, including payments shall become due and payable when demand 
is made of such Employer by or on behalf of the Trustees of the Fund. 


8a. CASH DEPOSITS FOR DEFAULTING EMPLOYERS: 

(1) A Shop Card may be suspended or revoked by the Respective 
Area Joint Committee by reason of Health and Welfare delinquency. The 
Shop Card may not be reinstated until the defaulting Employer places a 
cash deposit with the Orange Belt Painters Insurance Trust Fund. 

(2) The Amount of the deposit will be determined by the Trustee 
Committe, but in no case will it be less than $100.00 or more than 
$1,000.00. For deposits in excess of the $100.00 Minimum, the deter - 
mination shall be based upon the average Monthly Health and Welfare 
Payment which is produced by averaging the Employer, 's last six (6) 
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monthly reports. The deposit will be credited to said Employer's ac- 
counts and shall be applicable to any and all delinquent Health and Wel- 
fare obligations. The Employer shall be required to replace any amount 
used in this manner. 

(3) The deposit shall remain in the Fund until such time as the 
Trustee Committee deems the deposit unnecessary, or when the Em- 
ployer ceases to be an Employer as defined herein, whereupon it is re- 
turnable to the Employer after all Health and Welfare obligations have 
been satisfied. 

(4) During the term of this Agreement, should Shop Cards be re- 
voked by reasons of Health and Welfare delinquency, said Shop Cards 
will not be re-issued to Employers who are consistently delinquent, un- 
til they post a Bond or make a Cash Deposit of not less than $100.00. 
The Health and Welfare Trustees shall have the authority to determine 
when an Employer is consistently delinquent. 


9, ACTION BY DISTRICT COUNCIL OF PAINTERS NO, 48 FOR 
VIOLATIONS: 

Business Representatives of District Council of Painters No. 48, 
upon being informed of violations of this Section of the Agreement, shall 
be empowered to remove at once, Journeymen Employees and Appren- 
tices from any and all jobs being done by the Member (or Non-Member 
Signatory) Contractor in question. Men removed from any job for such 


violation, in addition to any and all other penalties herein enumerated, 


shall be paid by the Contractor, the amount of one day's wages at the. 
rate of straight time, as compensation for loss of time and inconvenience, 
due to said violation. 


10. LIABILITY OF EMPLOYERS FOR BENEFITS UPON FAILURE 
TO MAKE PAYMENTS: 

Any Employer who fails to make the payments for the insurance 
benefits, as provided herein and in said Agreement and Declaration of 
Trust, shall be personally responsible to the Employees herein covered, 
for the benefits which would have accrued by such insurance coverage. 
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11, COURT ACTION TO RECOVER PAYMENTS DUE: 


The Trustees shall be entitled to and may file legal action for the 
collection of any and all contributions and penalties due and owing by 
any and all Employers hereunder and in the event such action is main- 
tained and filed, in addition to recovering of payments due and owing, 
penalties and legal rate of interest, the Employers hereunder agree to 
pay all costs of such suits or suits, together with reasonable attorneys’ 
fees. 


12. COURT ACTION TO RECOVER ACCRUED BENEFITS: 


The Trustees shall be entitled to and may file legal action on be- 
half of any Employee who has been deprived of accrued benefits by rea- 
son of the failure of any Employer to make payments to the Fund, as 
required under the Agreement and Declaration of Trust, and by this 
Agreement and by such action, in addition to the accrued benefits of 
such Employee may be entitled, the Employers herein agree to pay, 
together with legal rate of interest, all costs of such suit or suits and 


reasonable attorneys’ fees. 


13. REMEDIES ACCUMULATIVE AND NON-EXCLUSIVE: 


Each of the remedies for the enforcement of this Section of the 
Agreement shall be cumulative and are concurrent and mutually non- 
exclusive. | 

| 
SECTION XXVIII 
VACATION AND TRUST PLAN 

All signatories to this Agreement shall contribute Ten (10) cents 

per hour for each and every hour worked by all employees coming un- 


der the jurisdiction of this Agreement. It is agreed that the Employer 
shall pay Taxes on Vacation Contributions. 
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It is agreed Articles of Trust shall be established on or before 
December 15, 1960 by delegates as selected by the Painting and Deco- 
rating Contractors’ Associations within the jurisdictional Area of Dis- 
trict Council of Painters No. 48, and delegates as selected by Orange 
Belt District Council of Painters No. 48. There shall be three (3) dele- 
gates from each group. Four (4) delegates shall constitute a quorum, 
two (2) from Management, two (2) from Labor. 


SECTION XXIX 


SIGNATORIES 


This Agreement is made and entered into this First day of July, 
1960, A.D. This Agreement is to extend to the 30th day of June, 1963, 
inclusive, and from year to year thereafter unless it is reopened for 
negotiations or terminated in accordance with the provisions given in 
said Agreement. This Agreement is by and between the members of 
the Painting and Decorating Contractors Associations signed below 
and the Orange Belt District Council of Painters No. 48 and its affili- 
ated Local Unions signed below: 


* * 


| 
G. C./ Exhibit No. 7 


EXCERPTS FROM 


AGREEMENT AND DECLARATION 
OF TRUST PROVIDING FOR 


ORANGE BELT PAINTERS 
INSURANCE TRUST FUND 


6370 Magnolia Avenue 
Suite 225 
Riverside, California 


October 1, 1959 


As Amended 
DEC. 21, 1959 


Agreement and Declaration 
of Trust for Orange Belt Painters 
Insurance Trust Fund 
with Amendments. 


THIS AGREEMENT AND DECLARATION OF TRUST, made this 
1st day of October, 1959, by and between the P.D.C.A. CHAPTERS with- 
in the jurisdiction of District Council No. 48, subscribing hereto, here- 
inafter called the "Employer," and the ORANGE BELT DISTRICT COUN- 
CIL OF PAINTERS NO. 48 and its affiliated local unions subscribing 
hereto, hereinafter collectively referred to as "Union," and those indi- 
viduals subscribing hereto as Trustees of the Orange Belt Painters' 
Insurance Trust Fund. | 

In consideration of the mutual promises and agreements herein 
contained, the following terms of the agreement and trust are hereby 


stipulated and agreed upon. 
ARTICLE I 
ESTABLISHMENT OF THE FUND | 


There is hereby established the ORANGE BELT PAINTERS' IN- 
SURANCE TRUST FUND for the uses and purposes as herein set forth. 
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ARTICLE Il — DEFINITIONS 


(1) The term Employer shall mean: 

A. Any present or future member of a P.D.C.A. Chapter who by 
reason of such membership is or shall be subject to and bound by the 
terms of this agreement, and such other individual, partnership or cor- 
poration who is or who may hereafter become a signatory party to the 
prevailing collective bargaining agreement or agreements referred to 
hereinafter. 

B. The Trustees, District Council of Painters No. 48 and its affili- 
ated local unions, Tri-County Joint Committee, Inc., and the Orange 
County Joint Committee, Inc., provided that in the case of each it has 
signed this agreement or some other instrument binding it to the terms 
of this agreement. 

C. Any individual, partnership or corporation that is signed toa 
maintenance agreement or a production agreement with District Council 
No, 48. 

(2) The term Employee shall mean: 

A, Any person employed by an Employer subject to this agree- 
ment, who is covered by the prevailing collective bargaining agreement 
referred to hereinafter. 

B. Persons employed by the Trustees, District Council of Paint- 
ers No. 48 and its affiliated local unions, the Tri-County Joint Commit- 
tee, Inc., and the Orange County Joint Committee, Inc. 

C. Such other persons as the Trustees may hereafter agree to 
designate as Employees for the purpose of this agreement. 

(3) The term "Union" shall mean the District Council of Painters 
No. 48 and its affiliated local unions who are or may hereafter become 
subscribers to the prevailing collective bargaining agreement referred 
to hereinafter. 

(4) The term, "benefits" or "welfare benefits” shall mean any and 
all benefits as may be provided under any plan developed and established 
pursuant to this agreement. 
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(5) The term "Collective Bargaining Agreement” phall mean the 
prevailing collective bargaining agreement between the P.D.C.A. CHAP- 
TERS within the jurisdiction of District Council of Painters No. 48 and 
DISTRICT COUNCIL OF PAINTERS No. 48 and its affiliated local unions, 
including any extensions thereof, which shall incorporate by reference 


this trust agreement. | 
* | * 
| 


ARTICLE IV 


POWER, DUTIES AND 
OBLIGATIONS OF TRUSTEES | 


(1) Administration. The administration of the Orange Belt Paint- 
ers' Insurance Trust Fund shall be vested in the aforesaid Board of 
Trustees. 

(2) Property and Assistance. The Trustees are authorized and 
empowered to lease or purchase such premises, materials, supplies 
and equipment, and to hire and employ and retain such legal counsel, 
investment counsel, administrative, accounting actuarial, clerical and 
other assistants or employees as in their discretion they may find nec- 
essary or appropriate in the performance of their duties. 

(3) Construction of Agreement. The Trustees shall have the 
power to construe the provisions of this Trust Agreement and Declara- 
tion of Trust and the terms used herein and any construction adopted by 
the Trustees in good faith shall be binding upon the Unions, the Employ- 
ers and the Employees and their families and dependents. 

(4) General Powers. Trustees are hereby empowered, in addition 
to such other powers as are set forth herein or conferred by Law: 

A. To select the insurance carrier to underwrite the benefits to 
be provided and to exercise all rights and privileges granted to the Poli- 
cy Holder or Contract Holder of any insurance policies or Contracts 
which the Trustees may purchase or have. 

B. To terminate any or all of the contracts or benefits entered 
into pursuant to this Trust Agreement, and replace the same with other 
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contracts and/or to alter, amend or modify such contracts as they deem 
expedient and in the best interest of the Trust Fund objective. 

C. The Trustees shall have the right to invest and reinvest such 
part of the Trust Fund and income therefrom as in their absolute dis- 
cretion they shall deem advisable, in any investments permissible by 
the law then prevailing for the investment of trust funds under the laws 
of the State of California. In this connection, they shall have all rights, 
powers and privileges of any other owner of investments. 

D. To enter into any and all contracts and agreements for carry- 
ing out the terms of this Agreement and Declaration of Trust and for the 
administration of the Trust Fund and to do all acts as they, in their dis- 
cretion, may deem necessary or advisable. 

E. To compromise, settle, arbitrate and release claims or de- 
mands in favor of or against the trust fund or the Trustees on such terms 
and conditions as the Trustees may deem advisable. 

F. To establish and accumulate as part of the Trust Fund a re- 


serve or reserves, adequate, in the opinion of the Trustees, to carry 


out the purposes of such trust. 

G. To pay out of the Fund all real and personal property taxes, 
income taxes and other taxes of any and all kinds levied or assessed 
under the existing or future laws upon or in respect to the fund or any 
money, property, or securities forming a part thereof. 

H. To do all acts, whether or not expressly authorized herein, 
which the Trustees deem necessary or proper for the protection of the 


property held hereunder. 
* * * 


ARTICLE V 
CONTRIBUTIONS TO THE FUND 


(1) Rate of Contributions. Each employer shall contribute to the 
fund such sums per covered employee per month as set forth in the pre- 
vailing collective bargaining agreement or agreements applicable to 
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said covered employee. It is further understood and agreed that, if dur- 
ing the term of said collective bargaining agreement, the particular col- 
lective bargaining agreement applicable to said covered employee is 
terminated for any reason, then and in that event there shall be no fur- 
ther obligation on the part of the employer to make further benefit pay- 
ments into said fund on behalf of the employee subject to said agreement. 
The payment shall be due by the employer to the Trustees on the 1st day 
of each calendar month and shall be delinquent after the 15th day of each 
calendar month, or as the Board of Trustees may from time to time de- 


termine. 


ARTICLE VIL 


APPLICATION OF THE TRUST FUND 


(1) Uses. The Trustees shall use and apply the Trust Fund for 
the following purposes: ; 

A. To pay or provide for the payment of all reasonable and neces- 
sary expense of collecting the Employer Contributions and administer - 
ing the affairs of this Trust, including the employment of such legal, ex- 
pert and clerical assistance, the purchase or lease of such materials, 
supplies and equipment as the Trustees, in their discretion, find neces- 
sary or appropriate in the performance of their duties. 

B. To pay or provide for the payment of ne en on policies or 
Group Insurance to provide protection for the following individuals and 
their dependents considered as eligible for benefits under this Trust: 
Union Members, Employers, Signatories, and certain full time employ- 
ees of the Employer and Union Signatories as authorized by the Trustees. 
Such policies or Group Insurance to provide protection in respect to hos- 
pital, medical, surgical, doctor's expenses, as well as life and/or acci- 
dent insurance, weekly wage disability indemnity and any other insurance 
benefits agreed upon. The foregoing types of Group Insurance shall be 
deemed illustrative and not by way of limitation, and any such Group 
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Insurance may be contracted for with commercial insurance companies. 

C. An increase or decrease of the insurance benefits to be grant- 
ed to the Employees may be made by the Trustees at such times as with- 
in their discretion it appears the funds of the Trust would permit the 
purchase of increased benefits; likewise, benefits may be decreased, if 
within the Trustees’ discretion, it appears that the lack of sufficient 
Trust Funds dictates the necessity of purchasing less benefits. 

D. To establish and accumulate such reserve funds as the Trus- 
tees, in their discretion, deem necessary or desirable for the proper 
execution of the trusts herein created. 


* * > 


ARTICLE X 


AMENDMENTS & ADDITIONAL PARTIES 


(1) The Trustees hereunder are authorized and empowered to 
amend or modify this Agreement, provided that such amendments or 
modifications are approved at a meeting attended by Trustees at which 
a quorum is present representing both employers and employees, pro- 
vided also that the vote thereon is unanimous, provided the Secretary 
mails a copy of such proposed amendment or modification to each Trus- 
tee more than fifteen (15) days prior to such meeting, and provided, fur- 
ther, that no amendment shall divert any of the trust funds as then con- 
stituted, or any part thereof, to a purpose other than that set forth in 
Article VII of this Agreement and Declaration of Trust, nor shall any 
amendment permit any return or payment of any part of the fund to any 
of the parties hereto, or employer, or employee or contributor hereun- 
der. The Trustees hereunder are authorized by all parties to this Agree- 
ment, and by all who may become parties to or be bound by this Agree- 
ment, and on their behalf, to so amend, alter or modify this Trust Agree- 
ment. Any such modifications or amendments shall be binding upon the 
parties hereto and the employers signatory or covered hereby. 


* * * * * 


G. Cc. Exhibit No. 8 


EXCERPTS FROM | 
AGREEMENT AND DECLARATION OF TRUST 


PROVIDING FOR 
ORANGE BELT PAINTERS VACATION TRUST FUND 


This Agreement and Declaration of Trust, made by and between 
Orange Belt District Council of the Painters Num ber 48, hereinafter re- 
ferred to as the Council or the union and the Painting and Decorating 
Contractor Associations of Orange, Riverside and San Bernardino Coun- 
ties, hereinafter referred to as the Associations; and individual employ- 
ers who by subscribing hereto agree to be bound by this agreement. 

In consideration of the mutual promises and agreements herein 
contained, the following terms of the agreement and trust are hereby 
stipulated and agreed upon: | 


ARTICLE I 
There is hereby established a Vacation Trust Fund to be known 
and administered as the Orange Belt Painters vee Trust Fund for 
the uses and purposes herein set forth. 


ARTICLE 0 
DEFINITIONS 

For the purposes of the agreement and the administration of the 
Trust created hereby the following definitions shall govern in this agree- 
ment unless a different meaning is plainly required by the context: 

1, The term "Trust" shall mean the Trust created by this agree- 
ment. 

2. The term "Trust Fund" or "Fund" shall ae Orange Belt 
Painters Vacation Trust Fund, the trust created pursuant to this agree- 
ment, and shall generally mean the monies or other things of value which 
comprise the corpus and additions thereto received and held by the trus- 
tees for the uses and purposes of this agreement. 
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3. The term "plan" shall mean the schedule of benefits and serv- 
ices established from time to time by the Trustees pursuant to this agree- 


ment. 

4. The term "Employer” shall mean any present or future member 
of the above named Associations or any other employer of painters who 
is under agreement with the Orange Belt District Council of Painters and 
who, by subscribing hereto, agrees to be bound by this agreement. 

5. The term "employee" shall mean: 

(a) any employee employed by an employer who is subject to 
this agreement. 

(b) Employees of the Associations or Council. 

(c) Such other employees as the Associations and the Council 
may jointly hereafter agree to be designated as employees 
for the purpose of this agreement. 

6. The term "trustees" shall mean employer trustees and Council 
trustees collectively, and shall include their alternates or successors 
when acting as trustees. The term "employer trustee" shall mean the 
trustee appointed by the Associations. The term "Council trustees” 
shall mean the trustees appointed by the Council. 

7. The term "benefits" or "vacation benefits" shall mean any and 
all benefits as may be provided under any plan developed and established 
pursuant to this agreement. 

8. The term "collective bargaining agreement" shall mean the 
collective bargaining agreement between the Council and the Associa- 
tions entitled "Orange Belt Painters and Decorators Joint Agreement,” 
currently in effect. 


ARTICLE I 
ESTABLISHMENT OF THE FUND 


A trust is hereby created and shall be known as the Orange Belt 
Painters Vacation Trust Fund. The purposes of this trust are to collect, 
to preserve, to'invest monies paid into the Trust and to make payments 


79 | 
| 


for vacations according to the Plan. By reference thereto, there is in- 
corporated herein as a part of this Agreement and Declaration of Trust, 
with the same force and effect as if set forth in full herein, each and all 
of the paragraphs and provisions set forth in sections on ‘Vacation and 
Trust Plan in the collective bargaining agreement hereinafter referred 
to herein. 


ARTICLE IV 
TRUSTEES 


1. Number. The trustees shall consist of six (6) persons to be 
known as the Board of Trustees, three trustees to be selected by the 
associations and three trustees to be selected by the Council. The as- 
sociations and the Council shall each designate three alternate trustees. 
An alternate Trustee shall have full authority of a runtee when acting 
in the place and stead of an absent trustee. Each trustee, alternate or 
successor trustee shall be furnished with official credentials by either 
the associations or the Council which has selected him and such trustee, 


alternate or successor trustee shall present his official) credentials to 


the Board of Trustees before assuming his duties as trustee, alternate 


or successor trustee. 
Acceptance of Trusteeship. The Trustees first t appointed shall 
ene meet and sign this agreement. 

3. Terms of Trustees. Each trustee, alternate Trustee and each 
successor trustee shall serve as such until his death, incapacity, resig- 
nation or removal as herein provided. 

4. Removal of Trustees. Employer trustees or their alternates or 
successors may be removed at will by the associations | and the Council 
trustees or their alternates or successors may be removed at will by the 
Council. | 

5. Vacancies. In case a vacancy occurs by the death, incapacity, 
resignation or removal the party which selected him, shall select his 


successor and issue to such successor official credentials of his selection. 
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Such credentials shall be sufficient evidence of his selection and author- 
ity as a trustee. 

6. Advisory Board. Upon the acceptance by the Trustees of any 
new employer group or groups under contract with local unions affiliated 
with the Council, there shall be established an Advisory Board which 
shall consist of two (2) persons selected by such new employer group or 
groups, and for each two (2) persons so selected, two (2) persons shall 
be selected by the Council. Such Advisory Board may make recommen- 
dations and suggestions for the consideration and determination of the 
trustees in respect to such trust fund and the administration of the same, 
but they shall have no power or right to compel the trustees to take any 
action of any kind unless the trustees are willing to do so. However, such 
new employer group or groups, after acceptance by the Trustees, shall 
have the right to participate in the selection of trustees or alternate trus- 
tees to fill vacancies, in those offices, occurring after their respective 
acceptance by the Trustees. 


ARTICLE V 
POWER, DUTIES AND OBLIGATIONS OF TRUSTEES 


1. Property and Assistance. The Trustees are authorized and em- 


powered to lease or purchase such premises, materials, supplies and 


equipment, and to hire and employ and retain such legal counsel, invest- 


ment counsel, administrative, accounting, actuarial, clerical and other 
assistants or employees as in their discretion they may find necessary 
or appropriate in the performance of their duties. 

2. Construction of Agreement. The Trustees shall have power to 
construe the provisions of this Agreement and Declaration of Trust and 
the terms used herein and any construction adopted by the Trustees in 
good faith shall be binding upon the Council, the Employers and the Em- 
ployees and their families and dependents. 

3. General Powers. Trustees are hereby empowered, in addition 


to such other powers as are set forth herein or conferred by law: 
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a) To pay or provide for the payment of all reasonable and neces- 
sary expenses of collecting employer payments and administering the af- 
fairs of the Fund, including but without limitation thereto, the payment of 
all reasonable and necessary expenses which may be incurred for or in 
connection with the establishment and maintenance of the Fund and this 
Trust; the employment of such administrative, legal, actuarial, invest- 
ment counsel, and other expert assistance or services, auditing, book- 
keeping and clerical services or assistance; the leasing lor purchasing of 
such premises, materials, supplies and equipment as the Trustees in 
their discretion find necessary or appropriate in the performance of their 
duties. 

b) To terminate any or all of the contracts or benefits entered into 
pursuant to this Trust Agreement, and replace the same with other con- 
tracts and/or to alter, amend or modify such contracts as they deem ex- 
pedient and in the best interest of the trust fund obj ectives. 

c) The Trustees shall have the right to invest and reinvest such 
part of the Trust Fund and income therefrom as in their absolute discre- 
tion they shall deem advisable, in any investments permissible by the law 
then prevailing for the investment of trust funds under the laws of the 
State of California. In this connection, they shall have all rights, powers, 
and privileges of any other owner of investments. | 

d) To enter into any and all contracts and agreements for carrying 
out the terms of this Agreement and Declaration of Trust and for the ad- 
ministration of the trust fund and to do all acts as they, in their discre- 
tion, may deem necessary or advisable. : 

e) To compromise, settle, arbitrate and release claims or demands 
in favor of or against the trust fund or the trustees on such terms and con- 
ditions as the trustees may deem advisable. 

f) To establish and accumulate as part of the trust fund a reserve 


or reserves, adequate, in the opinion of the Trustees, to carry out the pur- 


poses of such trust. 
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g) To pay out of the fund all real and personal property taxes, in- 
come taxes and other taxes of any and all kinds levied or assessed under 
existing or future laws upon or in respect to the fund or any money, prop- 
erty or securities forming a part thereof. 

h) To do all acts, whether or not expressly authorized herein, which 
the trustees deem’ necessary or proper for the protection of the property 


held hereunder. 


* 


ARTICLE VI 
‘CONTRIBUTIONS TO THE FUND 


1. Rate of Contributions. Each employer shall contribute to the 
Fund ten cents (10¢) per hour for each hour worked by each employee 
covered by the collective bargaining agreement between the Council and 
the Association, or such other rate as shall hereafter be established 
from time to time by mutual agreement and incorporated in a collective 
bargaining agreement between the Council and the Association. 


2. Effective Date of Contributions. The obligation of employers 


to make contributions on the above basis shall commence and be effec- 
tive as of January 1, 1961, and shall continue so long as the employer is 
so obligated pursuant to the collective bargaining agreement with the 
Council, or until he ceases to be an employer within the meaning of this 
Agreement. Contributions shall be made weekly and/or semi-monthly 
and/or monthly thereafter, as the Trustees shall determine. Such con- 
tributions shall be due and payable on the first day following the period 
so determined and shall be delinquent after the 15th day thereafter. 

The obligation of employers to make contributions on the above 
basis who have entered into collective bargaining agreements subse- 
quent to January 1, 1961, and which are not effective January 1, 1961, 
shall become and be effective upon the date of the execution of such 
agreements and the admission of such employer to the trust fund. 

3. Default'in Payment. The failure of an employer to pay the con- 
tribution and/or submit contribution report required hereunder promptly 


83 


when due shall be a violation of the Collective Bargaining Agreement as 
well as a violation of the employer's obligation hereunder. In the Trust 
Agreement when an employer fails to make his payments of contribution 
and/or submit contribution report due hereunder upon the due date, the 
damage to the trust is not readily or accurately ascertainable. For that 
reason, the parties hereto agree that in addition to such employer's con- 
tributions otherwise due, such defaulting employer, for such violation of 
the Trust Agreement, shall pay into this Trust the sum of $15 for the 
first violation and the sum of $30 for each succeeding violation. Such 
sum or sums shall be immediately due and payable upon | each default. 
An employer may appeal the penalty assessed to the Board of Trustees, 
however, penalty must be paid before appeal is made. Said appeal must 
be made in writing within seven days. 

The Trustees, in their discretion, may require a defaulting em- 
ployer to pay such reasonable rate of interest, as the trustees may fix 
on the monies due to the Trust from the date when the contribution was 
due to the date when the contribution is made, together with all expense 
of collection incurred, including reasonable attorney fees. The trustees 
may take any action necessary to enforce payment of contributions and 


damages due hereunder, including but not limited to, proceedings at law 


or in equity. 

Any employer who fails to make the required contribution and/or 
pay damages as hereinabove provided shall be personally and directly 
liable under the agreement for such benefits as any of his eligible em- 
ployees have been denied or lost because of such employers failure to 
make the required contribution or to pay damages as provided for above. 

The obligation of an employer to pay such sum or sums as provid- 
ed for above shall be in addition to any penalty or obligation imposed for 
any violation of the Collective Bargaining Agreement. 

4. Permissible Payment of Contributions by Trustees. Upon the 
failure of any employer to make the required contributions when due the 
trustees shall have authority to pay or provide for payment from the fund 
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for the cost of providing the benefits hereunder to an eligible or the eli- 
gible employees of such delinquent employer, but the trustees shall not 
be obligated either to said employees or said employer to make or pro- 
vide such payment and they shall incur no liability whatsoever, either 
individually or collectively, for their failure or refusal to do so. In the 
event such payments are made by the trustees from the fund on behalf of 
a delinquent employer, the fund shall be reimbursed by said employer 
for such payments and the trustees shall have authority to enforce such 


right of reimbursement, but shall not be obligated to do so. 

5. Deposit of Contributions. All contributions received by the fund 
or by the trustees on behalf of the fund shall be promptly deposited in 
such bank or banks as the trustees may direct. 

6. Report on Contributions. The employers shall report fully once 


a month on all employees covered by the plan and on all contributions 
made to the trust fund and shall make all other reports required by the 
trustees. The trustees may at any time audit the pertinent records of 
any employer in connection with the said contributions and/or reports; 
but no trustee shall make any unnecessary disclosure of such informa- 


tion to other persons. 


ARTICLE VII 
PLAN OF BENEFITS 


1. Benefits. The Trustees shall have full authority to determine 
all questions of nature, amount and duration of benefits to be provided, 
based on what it is estimated the Fund can provide without undue deple- 
tion or excessive accumulation. 

2. Eligibility requirements for Benefits. The Trustees shall de- 
termine the eligibility requirements for benefits hereunder provided that 
such action is taken at a meeting attended by trustees representing both 
employers and employees and provided the vote thereon is unanimous. 
The Trustees are authorized by all parties to this Agreement and by all 
who may become parties or be bound by this Agreement and on their be- 
half, to determine such eligibility requirements as herein provided, and 
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on their behalf to amend, alter or modify such requirements from time 
to time in the same manner as provided for their adoption. The Trustees 
are empowered to interpret such eligibility requirements and to apply 
them pursuant to the terms of this Agreement and Declaration of Trust. 
* * * * fk 
ARTICLE XI 
AMENDMENT 


1. The Trustees hereunder are authorized and empowered to 


amend or modify this Agreement, provided that such amendments or 
modifications are approved at a meeting attended by Trustees equally 
representing both employers and employees provided also that the vote 
thereon is unanimous, and provided, further, that no amendment shall 
divert any of the trust funds as then constituted, or any part thereof, to 
a purpose other than that set forth in Article VII of this Agreement and 
Declaration of Trust, nor shall any amendment permit any return or 
payment of any part of the fund to any of the parties hereto, or employer, 
or employee or contributor hereunder. The Trustees hereunder are au- 
thorized by all parties to this Agreement, and by all who may become 
parties to or be bound by this Agreement, and on their behalf, to so 
amend, alter or modify this Trust Agreement. Any such modifications 
or amendments shall be binding upon the parties hereto and the employ- 
ers signatory or covered hereby. 
* * * 
ARTICLE XII 
MISCELLANEOUS PROVISIONS i 

1. Termination of Individual Employers. An Employer shall cease 
to be an Employer within the meaning of this Agreement and Declaration 
of Trust when he is no longer obligated pursuant to a collective bargain- 
ing agreement with the Union to make contributions to the Fund. 


* * * * * 


G. C. Exhibit No. 10(b) 
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CLAIM ‘OF EXEMPTION FROM TAX UNDER THE 
CALIFORNIA BANK AND CORPORATION 
FRANCHISE TAX AND CORPORATION 
INCOME TAX ACTS 


TO THE COMMISSIONER: 


Tri-County Joint Committee, Inc., the address of which is 3593 
8th St., Riverside, California, hereby claims exemption from tax pursu- 
ant to subsection (a) of Section 4 (6) of the California Bank and Corpora- 
tion Franchise Tax Act and Section 4 of the Corporation Income Tax Act 
as Incorporated labor organization and in that behalf does hereby sub- 
mit the following information: 

1. Is the organization the outgrowth, successor to, or continuation 
of an unincorporated predecessor? Yes. If so, state the name of such 
predecessor and the period during which it was in existence - Tri-Coun- 
ty Joint Committee. In existence since July 1, 1949. 

2. Has the organization filed Federal income tax returns? No. 

If so, for what year or years? -- In what district? -- 

3. State briefly in outline the specific purposes for which the or- 
ganization was or is being formed. (Do not quote from, or make refer - 
ence to, the articles of incorporation or by-laws for this purpose.) 

Main purpose of the Organization is to operate as the enforcing agency 
of an Agreement existing between various Contractors and Painters, 
Decorators and Paperhangers local unions, look after administrative 
details, adjust disputes and promote better relationships between parties. 

4, If the organization is already incorporated, give date and state 


of organization -- 


87 


5. State fully all activities in which the organization is presently 


engaged or in which it will engage on granting of certificate of exemption. 
Field work in acquiring new members, ettling disputes that may arise, 
making inspections, investigating complaints by contractors, the Union 
or public, making and publishing reports of activities. | 

6. Does the organization intend to carry on business at a profit 
incidental to its main purpose? No. If so, give details -- 

7, State all sources from which the organization's income is or 
will be derived - The source of income is through assessments made 
on both the Contractor's Association and the local unions of Painters, 
Decorators and Paperhangers who are members of the working Agree- 
ment and from deposits by non-chapter Contractors who become mem- 
bers of the Agreement by signing agreement with the Organization. 

8. Specify purposes for which funds are or will be expended - 
Funds will be expended for administrative expenses of the Organization 
such as wages of Field Representative, office supplies, printing and 
general office expenses. | 

9, If exemption is claimed under Section 4 (6) ®), state whether 
the organization performs or will perform particular services for mem- 
bers, shareholders, or others, such as making credit investigations, 
furnishing credit reports, collecting accounts, inspecting products, or 
other similar undertakings? -- If so, attach a separate statement 
containing full details regarding such activities. 

10. Is the organization authorized to issue capital | stock? No. 
If so, state (a) the class or classes of such stock, (b) the number and 
par value of shares of each class outstanding, and (c) the consideration 
paid for outstanding shares -- 

11. If capital stock is outstanding, state whether any dividends or 


interest has been or may be paidthereon -- If so, give facts -- 
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12. Does any part of the net income of the organization inure to 
the benefit of any private shareholder, member or individual? No 
Explain - The wages of a Field Representative, who may or may not be 
a member, will be paid as an administrative expense. It is not intended 
nor contemplated that the assessments or deposits will do more than 
cover expenses as heretofore set out. 

13. In the event of the dissolution of the organization, what dispo- 
sition would be made of its property? It would be pro-rated between 
Contractor's Association and local Unions of Painters, Decorators and 
Paperhangers in proportion to Assessments paid. 

14, Is the organization now, or has it ever been, engaged in carry- 
ing on propaganda, or otherwise either advocating or opposing pending 


or proposed legislation? No. If so, furnish a detailed explanation of 


such activities, and furnish copies of literature, if any, distributed by 


the organization -- 


Tri-County Joint Committee, Inc. 


G. C. Exhibit No. 11 


* * * 


1074 La Cadena Drive 
Riverside, California 


BUILDING AND CONSTRUCTION TRADES COUNCIL 
of San Bernardino and Riverside Counties 
A. F, of L. — C. 1, O. 


October 4, 1961. 


G. Oberman Company {Delivered By 
2928 Roscomare Road | erry 


‘Oct. 5, 1961 
Los Angeles, Calif. | 11:00 A.M.] 


Gentlemen: | 
We wish to call your attention to certain provisions of the collec- 
tive bargaining agreement which you appear to be violating at this 
time. 


There are two separate independent provisions of the contract that 
you are violating. Paragraph 4 provides that if you subcontract any 
work, it shall be to a sub-contractor signatory to an executed cur- 
rent agreement with a union affiliated with the Council. We are in- 
formed that you have sub-contracted certain work to Calhoun Dry 
Wall, who is not signatory to such a collective bargaining agreement. 
We put you on notice that unless this breach of the agreement is rec- 
tified within twenty-four (24) hours, we shall turn this matter over 
to our attorneys to file suit against you. 


Paragraph 5 of the agreement provides that in the event you subcon- 
tract any work and the sub-contractor fails to pay fringe benefits 
provided under the appropriate agreement with the union affiliated 
with the Council, that you become personally liable for such sums 
and such sums become due and payable by you immediately. 


We are informed that you have sub-contracted certain work to Cal- 
houn Dry Wall. This work properly falls within the jurisdiction of 
the painters union which is affiliated with this Council. Under the 
standard agreement presently in effect between painters union and 
the industry, the following fringe benefits are due and payable: 


Health and welfare 14¢ per hour. | 
Contract administration 2¢ per hour. , 
Vacation 10¢ per hour, | 


Your sub-contractor has failed to make these payments and unless 
you make the payments within twenty-four (24) hours, we shall take 
all necessary action, including peaceful picketing, to compel com- 
pliance with paragraph 5 of the agreement. 

Very truly yours, 

/s/ Con O'Shea | 

Business Representative. 
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1 
The following exhibit was rejected by the Board and is not 
considered by the Board as part of the record, It is repro- 
duced herein by request of Counsel for the Unions. 


Respondents’ Exhibit No. 1 


TELEGRAM RECEIVED BY TELEPHONE 
G OBERMAN CO DISTRICT COUNCIL EG OCT 16 1143 PST 
OF PAINTERS NO. 48 | 
2928 ROSCOMARE RD LOSA 6370 MAGNOLIA AVE PD 84 85 np® E 
RIVERSIDE Tele. No. 


BUILDING CONSTRUCTION TRADES COUNCIL TURNER 47934 
1074 LACADENA DR RIVERSIDE CALIF (Dest. 


IN ORDER TO COMPLY WOULD BE DEMANDS OF 

THE BUILDING AND CONSTRUCTION TRADES 

COUNCIL AND TO PREVENT THE THREATENING 

PICKETING WE AGREE TO PAY THE FRINGE signature 

BENEFIT AND OTHER MONIES DEMANDED ON CALHOUN DRYWALL C 
THE WORK BEING DONE AT THE SAFEWAY CON- BY FRANKA CALHOUN 
STRUCTION JOB IN BLOOMINGTON. I AUTHORIZE id eccrine 
YOU TO ASCERTAIN THE AMOUNT OF SUCH 

MONIES CLAIMED TO BE DUE AND PAYABLE TO 

THE PAINTERS UNION AFFILIATED WITH THE 

COUNCIL AND TO WITHHOLD THESE MONIES 

FROM THE CONTRACT PRICE OF OUR WORK. 


1 


Transcript pages 72 and 176. 


i 
Respondents' Exhibit No. 2 


ORANGE BELT PAINTERS TRUST FUNDS 


6370 Magnolia Avenue — Suite 225 — Riverside, California — 683-7010 


DELINQUENT LIST FOR JULY 1964 | 
as of September 4th 


Name Code # Area Detailed information 


Herman AMEEN 3440 N. Hollywood No June-July reports 

Leonard P. ANDERSON 3244 Fullerton No Apr-May-June 
or July reports 

ARCADIA Ptg. Contrs 2885 Arcadia No Jan-June-July reports 

| 

B& K Ptg. Co. 2873 Fontana No July report 

B & L Ptg. Co 2453 Garden Grove No Feb-Mar reports 

B & W Drywall Co 3379 Lakewood No April report 

Johnny D, BASHAM 2774 §.Bernardino No July ‘report 

BARBER & DEDMON 945 Santa Ana No Apr-May-June or 
July reports 

BEACH Ptg & Drywall 3270 Costa Mesa No Feb-May-June reports 

H. Allen BEASLEY | 

Ptg & Dectg 2540 Irwindale No Apr-May reports 

Verney BEESON 2145 Reseda No Jan-Feb-Mar-Apr- 
June-July reports 

F, L. BLEVINS 3223 La Mesa No Nov-Dec 63- Jan- 
Feb-Mar-Apr-May- 
June-July reports 

C.J. BONNER Co Inc 2951 Long Beach No Feb, report 

Geo. BOTTORFF & Sons 469 Orange No June-July reports 

James H. BRADFORD 3468 Lemon Grove No July report 

David C. BROWN 1252 Santa Ana No Feb-Mar-Apr- 
June-July reports 

BRYAN Ptg.Contractor 3210 Anaheim No July !report 

BROWN& ASSOCIATES Inc 2716 San Diego No July|report 

W. K, BURKE 3112 La Mesa No July report 

Paul J. BUTTS 3354 El Cajon No Mar-Apr-May- 
June-July reports 


C&T Ptg & Dectg Santa Ana No July; report 

Carl C. CALLAHAN San Diego No Apr+May-June- 
or July ‘reports 

CARTLIDGE Ptg. Monrovia No June-July reports 

COACHELLA Valley Plas Coachella No Apr+May-June 
or July reports 

David A. COLE W. Covina June-July reports in- 
checks NSF 

Floyd E. COLE Torrance No July report 

John W. COLLINS Chula Vista No May-June-July 
reports 


Name 


CORONA Drywall Co 
John H. CRANK 
CRESTWOOD Ptg Serv 
CYPRESS Builders Inc 


D & L Drywall 
D&RPtg 

DAVE'S Drywall 

DAVIS Paint Co 
DELUXE Drywall Co 
DESERT Wall Covering 


Earl DEVORE 
DOWNING & WARD Constr 
DUN-RITE Painters 


EAGLE Enterprises Inc 
Lewis A, ECCLES 


Donald L. EDGAR 
EMPIRE Ptg. 


W.L, FARROW & Son 
FINISH Contrs Unlimtd 
FOOTHILL Knolls Dev.Co 


C, E. FROST 


Manuel GARCIA 


Thomas R. GARDNER 
GONZALES & ORTIZ 


Code # 


3445 
2822 
1804 
3470 


3206 
3382 
3302 
1332 
3303 
3338 


2178 
2700 
1935 


2913 


3222 
2314 


GREATER Pacific Dev.Corp 3033 


Charles GREGG | 


HALL Bros & Sons 
HALL-MARK Interiors 
Fred D. HARBER 
HARVARD Ptg. Co 


3207 
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Area 


Corona 

Cabazon 
Anaheim 
La Mesa 


Anaheim 
Pomona 
Rialto 
Garden Grove 
Garden Grove 
Los Angeles 


Riverside 
Upland 
Alhambra 


Garden Grove 
Riverside 


La Mesa 
El Monte 


Garden Grove 
Orange 
Upland 


Pomona 


Lemon Grove 


La Jolla 
Santa Ana 


Ontario 
Garden Grove 


Escondido 
Downey 
Buena Park 
S. El Monte 


Detailed information 


No June-July reports 
No April report 

No July report 

No July report 


No May-June-July reports 
No June-July reports 
No July report 
No Feb. report 
No. June-July reports 
No June-July reports 
(returned as Moved- 

left no address). 
No June-July reports 
No May-June-July reports 
No Feb-Mar-Apr-May 
June reports 


No July report 

No Jan-Feb-Mar-Apr- 
May-Jdun-July reports 

No Apr-July reports 

Feb report in-not paid Tr. 
Funds $63.54. No Mar- 
Apr reports (returned) 


No July report 

No Apr-dune-July reports 
No Mar-Apr-May-June 
reports 
Mar-Apr-May-June-July 
reports in unpaid - due to 
Tr.Funds $8,549.19 


No Sept-Nov-Dec 63- 
Jan-Feb-Mar-Apr-May- 
June-July reports 

No July report 

July report in-unpaid 
check returned. 

No March report 

No Oct-Nov-Dec 63- 
Jan-Mar-Apr-May-duly 
reports. 


No July report 

No July report 

No June-July reports 
No Apr-May-June or 
July reports 


Name 

Floyd HENDERSON 
HENDERSON Ptg. Co 
HERITAGE Constr Corp 


HICKS-BADRAUN, Inc 
HI DESERT Home Serv 


Ralph W. HOLMAN 


B. W. HORN Co 


John E. HULL Corp 


IMPERIAL Ptg & Dectg 
IRVINE Ptg Co 


J.C. Ptg. Co 
JACEE Constr Co Inc 


K & J Ptg Contrs 
Dean KARCH 
Ivan KAUFMAN 


KNOX Ptg & Dectg 
Robert J. KOCH 
Robert E, KUEBLER 
John KURTZ 


L. B. Painting 
John Henry LAND 


Vv. R. LANE 
Clarence A. LARSEN 
LESALCO Drywall 
LIFE Dev. Co 
LINDEN Plaza, Inc 
E. David LONG, Co 


Gregory W. LOSA 


McDANIEL Investment Co 
John D. McGUIRE 


Code # 
2914 
3473 
3248 


3176 
3389 


67 
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Area 
San Diego 
San Diego 
Fullerton 
Riverside 
Victorville 


Pomona 


Rosemead 


Laguna Beach 


Riverside 
Santa Ana 


Van Nuys 
Anaheim 


Hunt. Beach 
Pomona 
Pomona 


Cath. City 
S. Pasadena 
Hunt. Beach 
Fullerton 


Riverside 
El Cajon 


Riverside 
Alta Loma 
Midway City 
S. Bernardino 
Fullerton 
Colton 


Carlsbad 


Anaheim 
La Mesa 


Detailed information 


No Apr-May-June- or 
July reports 

No July report 

No Feb. report 

No Feb. report 

No May-July reports 

June report & Money rec'd 


but returned for clarification. 


No Apr-May-June-July 
reports | 
No Mar-Apr-May-June- 
July reports 
No Oct-Nov-Dec 63- 
Jan-Mar-Apr-May-June- 
July reports 

| 
No July report 
No April report 


No June-July reports 
No Sep-Oct-Nov 63- 
Bees 64 reports 


No July ‘report 

No July ‘report 

No May+June-Jul 63- 
Apr-May-June-Jduly 64 
reports| 

No duly, report 

No Apr-dune-July reports 
No July! report 

No auly; report 


No sdee ous reports 
No J an-Feb-Mar-July 
reports. 

No Apr+June reports 
No July; report. Mar-Apr- 
May-June reports in - 
paid NSF 

No Apr+May-June- or 
July reports 

No July, report 

No July report 

No Feb-Mar-Apr-May- 
June-July reports 

No July report 


No Junk—July reports 
No Feb-Mar-Apr-May 
Jdune- July reports 


Name 


M&M Ptg & Dectg 


R. J. MacKENZIE! 
MAGELL Dev. Corp 
MA JO Interiors © 
MANNING Striping 
Frank MARKS | 


Ardell MARTEN 


J. D, MASON 

MATCO Insulation Co 

Roy MEYERS, Jr. 

Wesley R. MILLER 

Joseph E, MOODY 
dba Realistic Pnts 

MORALES & SMYSER 


MORAN's Traffic 
Striping & Sandbstg 
MOSES Ptg. Contrs 
MUELLER Constr & 
MERIDIAN Assoc 
MYLAN Drywall 


NAYLOR'S Dectg Serv 
Robert NEWBERRY 
Jerry E. NICHOLSON 


Leo ODEN 
Robert O'NEAL Inc 


James C. OOLEY 


PACIFIC Drywall 


PACIFIC Drywall Co 


PALOMAR Ptg. Co 
Bill PARKER 


PERMA WALL, Inc. 
Otto W. PETERSON 
John M, PHILLIPS 
Robert R, POOL 


Code # 


2802 
3194 
3235 
2854 
2923 
2920 


2668 
2287 
3446 
1317 
1586 
3427 
3359 
3455 
2330 


2996 
2844 
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Area 


Fullerton 
Rancho Mirage 
Tustin 
Westminster 
Spring Valley 
San Diego 


La Habra 
Santa Ana 

El Monte 

La Crescenta 
Santee 
Cucamonga 
W. Covina 
San Diego 
Carpinteria 


Buena Park 
Downey 


Anaheim 
Desert Ht Spgs 
Rialto 


Anaheim 
Pomona 


Garden Grove 


La Puente 


Artesia 


Escondido 
W. Covina 


San Diego 
San Dimas 

S. Bernardino 
Etiwanda 


Detailed information 


No July report 

No Apr-July reports 

No May-June-July reports 
No July reports 

No June-July reports 

No Mar-Apr-May-June- 
July reports 

No Nov-Dec 63- Jan. 64 
reports 

No July report 

No June-July reports 

No June report 

No May-June-July reports 


No May-June-July reports 
No July report 

June report in-short 

Tr. Funds $26.88 

No June-July reports 


No June-July reports 


No July report 
No July report Bal. owing 
Tr. Funds $26.52 


No July report 

No July report 
Apr-May-June reports in - 
unpaid. Owing Tr. Funds 
$545.76 


No June-July reports 

July report in-unpaid 

Tr. Funds $236.88 NSF 
No May-June-July reports 


No Sept-Oct-Nov-Dec 63 
Jan 64 reports 

No Dec 63-Jan-Feb-Mar- 
Apr-May-June-July reports 
(returned as Moved.) 

No May-June reports 

No Apr-May-June- or 
July reports 

No July report 

No June-July reports 

No June report 

No Feb-Mar-Apr-May- 
June-July reports 


Name 
Salon A. POWELL 


PYRAMID Constr Co 


RAFORD Constr Co 
Lee REYNOLDS Sdblstg 
RICHMOND Drywall 

C. F. RIBBY 

Bert R. RUNYON 
RUSTIC Ptg 


S&S Drywall & Ptg 

E. SAHM Ptg. Co 

SAN DIEGO Drywall Co 
Neal SARGENT 

Henry SCHMENGER 


Henry SCHMENGER Jr 
Maurice S. SEARS 
SHAMROCK Ptg. 

V. J, SHRADER 
SIGNATURE Ptg. Serv 


SIMON & SON 
Cecil SMITH 
W. W. SMITH 


John P. SMOLA 


David SOMMERS 
SO-CAL Ptg. 


John SPURLOCK Co Inc 
Lewis ST. THOMAS 
STAFFORD Pt or Dryw 


STEWART Manufacturing 
Albert M, STULL Sr 
Robert A. SWAIM 


Code # 
3268 


3323 
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Area 
San Diego 


Imperial 


Anaheim 

San Diego 
Downey 

La Mesa 
Baldwin Park 
Santa Ana 


Orange 

Long Beach 
San Clemente 
Stanton 

San Diego 


Lemon Grove 
Pomona 

La Habra 
Buena Park 
Buena Park 


Sunnymead 
La Jolla 
San Diego 


San Diego 


Santee 
Norwalk 


San Diego 
Arcadia 
La Puente 


Glendale 
San Diego 
Oceanside 


Detailed information 


No Dec 63-Jan-Feb-Mar- 
Apr-May-June-July reports 
No Apr-May-June- or 
July reports 

| 
No July report 
No June! report 
No June-July reports 
No Nov 68 report 
No April report 
No Feb-Oct-Nov-Dec 63- 
Jan-Febh-Mar-Apr 64 re- 
ports | 


No May+June-July reports 
No July' report 

No July! report 

No June-July reports 

No Feb+Apr-May-June or 
July reports 

No July! report 

No Apr+duly reports 

No April report 

No July! report 

No July] report 

(returned Moved- left 
no address.) 

No Apr-May reports 

No July report 

No Feb-Mar-Apr-May- 
June-July reports 

No Feb-Mar-Apr-May- 
June reports 

No July report 

No Feb-Mar-Apr-May- 
July reports 

No Mar-Apr-reports 

No July report 

No Apr-May-dune- or 
July reports 

No May-dun-Jul reports 
No June-July reports 

No Mar-Apr-Jdul reports 


Name 


Frank K, TALLEY 
TANNER & GRINDER 
Walter B, TATE 


THOMAS & SCRIMA 
THUNDERBIRD, Inc 


Vercel J, TOLLES 
Ray TOMKINS, Sr. 
TUCKER Dectg Serv 
Don R. TUSCH 


UNITED Specialties 
Contrs 


VASQUES, Inc 


WICKHAM & HANSEN Inc 
Wm. L. WHITNEY, Jr 


A. B. WILSON 


Code # 


169 
2592 
1266 


3191 
2443 


Area 
Escondido 
Bellflower 
S. El Monte 


Burbank 
Palm Springs 


Carlsbad 
Cath. City 
Pomona 
San Diego 


San Diego 


Palm Springs 


Anaheim 
Santa Ana 


Los Angeles 


Detailed information 


No July report 

No July report 

No July 63 - 

Feb 64 reports 
No July report 

No Dec 63-Feb-July 64 
reports. 
Jan-Mar-May in - 
no money - owing 
Tr. Funds $111.60 
No. March report 
No July report 

No July 63 report 
No July report 


No July report 


No July report 


No July report 

July report in - 

not paid -check returned 
due Tr. Funds $86.40 
No May-July reports 
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fails to make application for such vacation benefits 
during said vacation year, shall be deemed to have 
waived and abandoned his rights to those benefits. 
The Board of Trustees may in their sole discretion 
re-instate such abandoned benefits. Unclaimed bene- 
fits will be transferred to the general reserve of the 
Vacation Fund. \ 


VII. DETERMINING THE AMOUNT 
CREDITED TO YOUR VACATION 
ACCOUNT 


The Administration Office will, on a semi-annual 
basis, let each Employee know the amount of funds 
credited to his vacation account. It is suggested that 
each Employee save his payroll check stubs as these 
may be helpful in resolving discrepancies between 
hours worked and hours paid to his account. Vaca- 
tion benefits will not be! paid, however, unless con- 
tributions are received from the Employer in the 
Name of the Employee. ; 


vul. PAYMENTS TO BENEFICIARIES OF 
DECEASED EMPLOYEES 


In the event of the death of any Employee for 
whom contributions had been made to the Vacation 


ORANGE BELT PAINTERS 
VACATION TRUST FUNDS 


6370 MAGNOLIA AVENUE - SUITE 225 
RIVERSIDE, CALIFORNIA - 683-7010 
Zip Code 92506 


<< 
PAINTING 
ANO 
DECORATING 
CONTRACTORS 
AMERICA 


Fund, an amount equivalent to vacation credits ac- 
cumulated to the Deceased’s Account, shall be paid 
to his heir or designated Beneficiary provided that 
application therefor is made within six (6) months 
after the death of the Employee. 
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INSTRUCTIONS FOR FILING 


The amount of Vacation paid on your behalf 
during 1963, is shown in Item Six (6) of the LAST L GENERAL INFORMATION. 


SEMI-ANNUAL STATEMENT for 1963, which 
I. Cok ENS YOUR VACATION BENE- 
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you will receive in MARCH, 1964. 


1, If you did not leave the Painting Trade, or clear 
out of the Orange It Area during 1963, the Il. SCHEDULING OF VACATIONS. 


statement will show the total amount paid for you 
‘ . IV. PROCEDURES FOR DISBURSEMENT OF 
by your Employers during the year. Check all VACATION BENEFITS. 


items on your last peor ae (1-6) for eocurvey: 

Correct the yellow copy if incorrect and return 

the peo for Vaeton Poy etacbed. V. DISBURSEMENTS, OF VACATION BENE 
. If you left the Trade or tho Area permanently, URISDICTION OF DISTRICT COUNCIL 

give the date you left and be sure that your ‘0. 48. 

address as shown on your semi-annual statement 


is correct. VI. FAILURE TO MAKE APPLICATION, FOR 
: 3 VACATION BENEFITS DURING THE 
. If Item six (6) on your last semi-annual statment 


oe r VACATON YEAR. 

is incorrect according to your record (amount), 

pleaso return your check stubs with the yellow VII. DETERMINING THE AMOUNT. CREDIT 
copy for audit. If clerical error is found, your ED TO YOUR VACATION ACCOUNT. 


il) credited and id 
mesvunt willbe preperty ereyted She Re SS ane VIII. PAYMENTS TO BENEFICIARIES OF DF 
PAYMENT ON QUESTIONED ACCOUNTS CEASED EMPLOYEES. 


SECTION: DELAYED FOR AUDIT AND COL- YOUR AP LICATION CARD 
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I. GENERAL INFORMATION 


Beginning in January, 1963, Employers signa- 
tory to the Orange Eelt Joint Agreement are re- 
quiied to pay 10c for each hour worked into your 
Vacation Fund. Employers will make monthly re- 
ports to the Fund on forms supplied by the Admin- 
istration Office. Your Eraployers will make the nec- 
assary legal payroll deductions for Income Tax, 
Social Security, Unemployment Insurance, etc., from 
your Vacation allowance at the same time he makes 
such deductions from your weekly wages. The Em- 
ployer, will of course, pay the full 10c for each hour 
worked when he submits his monthly report to the 


Employer. An Employee who for good reason is un- 
able to take his vacation at the time agreed upon, 
shail be granted his vacation as soon thereafter as is 
reesonably convenient to the Employee and the Em- 
ployer, i 

Vacations shall normally start on a Monday un- 
less otherwise mutually agreed upon. Time off for 
vacations is not cumulative from one vacation yoar 
to the next va-:ation year. There shall be an interval 
of at least three months botween vacations, 

The Trustees may, in their discretion, disburse 
an Employee's Vacation Allowance at such times 


ST FUNDS 
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Administration Office. other than hereinabove set forth. 


In accordance with the Agreement and Declara- 
tion of Trust, a Board of Trustees consisting of both IV. PROCEDURES FOR DISBURSEMENT 
Union and Employer Representatives, will adminis- OF VACATION BENEFITS 
ter your Vacation Plan. The Fund’s operations will eens 2 
The application attached to this booklet must 


be safeguarded throu viodic Audits, copies of bats ‘ 4 
which will be se sas request for inipectioa be returned to the Administration Office by no later 
than April 15, 1964. 


at the Administration Office. In addition, the Trus- 
tees and the Administration Office Personnel will 1. Name of the Applicant clearly printed or typed. 
2. Correct Social Security Number (Important). 
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be bonded in accordance with the Federal and State 


Laws. 3. Current complete address to which vacation check 
is to be sent. 
4. Correct Local Union Number. 
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II. COMPUTING YOUR 


VACATION BENEFITS 


Tho Trustees will maintain records of all con- 
tributions paid into the Fund, Vacation benefits will 
be computed on the basis of Vacation contributions 
paid during each Calendar Year. 


It is anticipated that your full vacation allow- 
ance, less administration expenses incurred, will be 
returned to you under conditions prescribed by the 
Trustees. Expenses incurred in administering your 
Vacation Plan, will be defrayed principally through 
income derived from investing the contributions de- 
posited with the Fund. 

Other provisions of the Plan notwithstanding, 
the Trustces shall not be required to make payments 
on Vacation Benefits in emounts under $5.00. 


TI. SCHEDULING OF VACATIONS 


Payment of Vacation benefits accrued during 
the year of 1963 shall be made to all membors on 
or about May 1, 1964. 


It is the policy of the Industry to encourage the 
taking of Vacations. At the same time, it is recog- 
nized that this may not always be feasible. It is also 


5. State whether or not you left the Painting and 
Decorating Industry and whether or not you are 
presently a member of DC. 48. 

6. Date of Application. 

7. Signature of Applicant. 

After the vacation application is completely 
filled out, it should be immediately forwarded to the 

Administration Office: 


Orange Belt Painters Vacation Trust Fund, 
6370 Magnolia Avenuo - Suite 225, 
Zip Code 92506 
Riverside, California 


V. DISBURSEMENT OF VACATION 
BENEFITS AFTER LEAVING INDUSTRY 
OR JURISDICTION OF DISTRICT 
COUNCIL No. 48 

After leaving the Industry, or D. C. 48, an appli- 
cation for vecation benefits shall be filled out and 
forwarded to the Adrninistration Office. The applica- 
tion will then be processed in accordance with the 
rules set forth above. 


VL FAILURE TO MAKE APPLICATION FOR 
VACATION BENEFITS DURING THE 
VACATION YEAR. 


During the MONTH OF NOVEMBER, 1964, 
a list of all employess who have failed to apply for 
vacation benefits shall be mailed to the District 
Council No. 48, for publication. Each Employee who 
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The following exhibit was rejected by the Board 1 and is not 
considered by the Board as part of the record. It is repro- 
duced herein by request of Counsel for the Unions. 


Respondents' Exhibit No. 4 


September 15, 1964 


MEMO TO FILE 


FROM: MR. HERBERT ANSELL | 
RE: Orange Belt Painters District Council, No. 48 v. NLRB 
(Calhoun Drywall-Oberman) 


ED 


1. Statistics on Painters drawing unemployment insurance in Los 


Angeles and Orange County combined: 


1963 1964 
Jan. 540 901 
Feb, 667 954 
Mar. 848 929 
Apr. 894 990 
May 768 776 
June 607 610 
July 593 660 
Aug. 506 
Sept. 529 
Oct. 584 
Nov. 583 
Dec. 754 


2. Unemployment — weekly averages for Los Angeles ‘County 
minus Pomona and Lancaster: | 
(a) Jamary, 1964 752 | 
(b) February 823 | 


(c) March 774 


——— 


: Transcript pages 72 and 176 


Painters No. 48-Oberman Page 2 
September 15, 1964 


(a) April, 1964 818 
(e) May " 640 
(f) dune " 471 


3. Total construction unemployment in Los Angeles and Orange 


Counties-report No. 96A 307- 


"Unemployment insurance payments by industry" 
published by Department of Employment, research 
and statistical department. 


1959 1960 1961 1962 1963 1964 


Jan. 9,222 9,641 15,800 10,201 10,884 
Feb. 9,355 11,179 15,417 11,861 11,254 
Mar. 10,801 12,209 15,798 14,326 11,599 
Apr. 7,706 11,343 16,082 9,327 10,875 
May 6,250 9,241 12,672 7,445 9,349 
June 4,781 8,798 10,998 6,804 7,256 
July 4,737 8,082 10,894 6,462 7,298 
Aug. 4,102 7,439 8,581 5,770 6,720 
Sept. 3,715 7,853 7,752 4,742 6,454 
Oct. 4,132 8,348 7,933 5,293 6,743 
Nov. 5,736 10,094 8,218 6,697 6,710 
Dec. 8,124 13,147 9,515 7,761 7,942 


/Dated November 4, 19647 
* 


TRIAL EXAMINER'S SUPPLEMENTAL DECISION 
Statement of the Case 
The Board, on October 23, 1962, issued its Decision and Order 
in the above entitled cases, in which it found that Respondents had vio- 
lated Section 8(b)(4)(ii)(B) of the Act. 1/ Respondents thereafter peti- 
tioned the United States Circuit Court of Appeals for the District of 


Columbia for review, and the Board filed a cross-petition for enforce- 


ment. On January 30, 1964, the said Court issued its decision, 2/ found 


that it required further evidence, and remanded the case to the Board. 
By order dated April 28, 1964, the Board reopened the record and re- 
manded the proceedings to the Regional Director to arrange a further 
hearing. It further ordered that a Trial Examiner's supplemental de- 
cision, with recommendations, be issued following such hearing. 

Pursuant to such order of the Board, the Regional Director, on 
June 23, 1964, served notice on the parties that a hearing would be held 
on June 23, 1964. Following two reschedulings of the hearing, a further 
hearing was held in Los Angeles on September 17, 1964. At this hearing, 
the General Counsel and the Respondents were represented by counsel, 
and the charging party appeared for himself. The parties each partici- 
pated in the hearing and were permitted to adduce evidence within the 
scope of the remand order. | 

At the close of the reopened hearing, the parties requested leave 
to file briefs and a time was fixed for the filing thereof with the Trial 
Examiner. Briefs were thereafter received from the Respondent and 
from the General Counsel. 

From the testimony of the witnesses and the documentary evidence 


adduced, I make the following: 


1/ 139 NLRB 383. 
2/ 398 F. 2d 534. 
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Supplemental Findings of Fact 
I. The contract provisions 
The Court,’ in remanding the case to the Board, expressed a need 
(in addition to other evidence) for the language of the contract involved other 
than the mere summary of two paragraphs thereof given in a letter from 
Respondent Council to the general contractor, Oberman. Because the 
meaning and application of these paragraphs depend to some extent on the 
language contained in a contract of Respondent Painters and in the latter's 
trust fund agreements, evidence was taken on both contracts and on the 
various trust funds. 
Respondent Council, along with various trade councils of other 
counties, on August 1, 1958, adopted a written form agreement designed 


to be signed by individual contractors. 3/ Oberman signed such an agree- 


ment on a date not disclosed by the record, as found by the Board. Ober- 
man was bound by such contract at all times material to the issues here 
involved. This contract with Respondent Council contained the following 
provisions, among others: 

I. 

The EMPLOYER /Oberman/ agrees that all work perform- 
ed under the jurisdiction of any union affiliated with the COUNCILS 
shall be performed pursuant to an executed current agreement 
with the appropriate union having work and territorial jurisdiction 
and affiliated with the COUNCIL /Respondent Council/ in the area 
in which the work is performed, ... 

* * 
IV. 

The (Employer agrees that if he shall subcontract any work, 
provision shall be made in such subcontract for all of the work 
performed by said contractor coming under the jurisdiction of 


3/ This form may originally have been an agreement between Respond- 


end Council and an employers’ association, but this is not established by 
the evidence. 
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any union affiliated with said COUNCILS, to be performed pur- 
suant to an executed current agreement with the appropriate 
union having work and territorial jurisdiction, affiliated with the 
COUNCIL in which area the work is performed. 


Vv. 

The EMPLOYER agrees that in the event " subcontracts 
and work and the subcontractor fails to pay the wages or fringe 
benefits provided under the appropriate agreement with the union 
affiliated with the COUNCIL, that the EMPLOYER shall become 
personally liable for such sums, and such sums shall immediately 
become due and payable by the EMPLOYER. | 


VI. 
In the event that the EMPLOYER or any of his subcontrac- 


| 
tors fails to execute a current agreement with the appropriate 


union, as herein above provided, the EMPLOYER shall be liable 
for wages of all work performed by mechanics and laborers em- 
ployed, computed at wage rates not less than those certified by 
the Secretary of Labor under the Davis- Bacon Act. 


* * * | 


IX. 

In the event that the EMPLOYER violates any provision of 
this agreement or fails to abide by a decision of the National 
Joint Board, as provided in Pargraph VII, or in the event that 
any Subcontractor fails to abide by the provisions of the appropri- 
ate agreement, it will not be a violation of this agreement for the 
COUNCILS, individually or collectively, to place said EMPLOYER 
on the “unfair list'' of the COUNCIL or COUNCILS. In the event 
that any EMPLOYER or Subcontractor is placed on the unfair list, 
it shall not be a violation of this agreement for any employee to 
refuse to perform any work or enter upon the premises of the 
EMPLOYER, nor shall it be a violation for anyone to induce said 
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employee to refuse to perform any work or enter upon the 
premises of the EMPLOYER. 4/ Employees who refuse to 
perform any work or enter upon the premises under the cir- 
cumstances shall not be subject to discharge or any other dis- 
ciplinary action... 


The “appropriate agreement" mentioned in the foregoing pro- 
visions refers, as applied to the facts of this case, to an agreement 
dated July 1, 1960, entered into between Respondent Painters and 
various painting contractors’ associations for a 3-year term, which 
contract was open for signing by additional employers desiring to be- 
come parties thereafter. This agreement, among other provisions, 
contained a union-shop clause, requiring employees of signatories to 
become members of Respondent Painters "not more than 7 days" after 


date of Anployiiene! a provision prohibiting any member of Re- 


spondent Painters from working for any employer who has not fulfilled 
his financial obligations to employees under this agreement or who has 
not a current "Shop cara? or does not comply with regulations gov- 
erning employers under this agreement; provisions covering wage 
rates, hours of!employment, and working conditions; and provisions 
for payment by employers of sums of money for the Respondent Paint- 
ers' health and welfare plan, vacation fund, and contract administration 
fund in the amounts stated in Respondent Council's letter to Oberman on 
October 5, 1961. 


4/ This provision cannot, of course, legalize conduct prohibited 


under Section 8(b)(4) of the Act. 

5/ The legality of this clause is not in issue in this case. See J. W. 
Bateson Company, Inc., 134 NLRB 1654. 

8/ This is a serially numbered card issued by Respondent Painters 
free to association member signatories ($120 per year to non-member 
signatories) honored only at locations listed on the card, which is valid 
during the term of the agreement unless earlier revoked for cause. 
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Respondent Painters had set up trust funds into which the fringe 
benefit payments made by contracting employers were deposited and 
were administered. A Tri-County Joint Committee (incorporated in 
1949 as a nonprofit corporation) was established to receive and ad- 
minister that portion of the contributions of signatory employers going 
to the Contract Administration Fund under the contract between Respond- 
ent Painters and the various chapters of the aforesaid employer s' asso- 
ciation. The purposes stated in the articles of incorporation of the 
Tri-County Joint Committee were to act as enforcing agent for the 
agreement between the several contractors and local unions, to do field 
work in acquiring new members, settling disputes, making inspections, 
investigating complaints by contractors, union, or public, and reporting 
thereon. All the moneys received as contributions were expected to be 
used to cover expenses of the committee. In the event of dissolution, 
any property of the Tri-County Joint Committee was to be prorated be- 
tween the Contractors’ Association and the local unions in proportion to 


assessments paid. 


Although Oberman had signed the contract with Respondent Coun- 


cil, he had not become a signatory to Respondent Painters’ contract and 
he had not required the charging party to become a signatory to the lat- 
ter contract. : 
Il. The trust funds 

Because the Court, in its remand to the Board, sought information 
not only on the language of the contract provisions but also concerning 
"the employees covered by the contract" and the specific facts surround- 
ing any contemplated payments under paragraph five, including who will 
receive them and to whose benefit they are to inure, evidence was taken 
concerning the functioning of the trust funds and concerning the employees 
eligible to receive payments therefrom. | 

A. The Health and Welfare Fund 

In 1959 an agreement and declaration of trust was made by and 
between the P.D.C. A. Chapters "within the jurisdiction of District Coun- 
cil No. 48, subscribing hereto, hereinafter called the ‘Employer, uae 
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Respondent Painters and affiliated locals "subscribing hereto, " and 

the trustees of the Orange Belt Painters’ Insurance Trust Fund. 
"Employer" as used in this agreement is defined as "any present or 
future member of a P.D.C.A. Chapter who by reason of such member- 
ship is or shall be subject to and bound by the terms of this agreement, 
and such other individual, partnership or corporation who is or who 
may hereafter become a signatory party to the prevailing collective 
bargaining agreement or agreements referred to hereinafter... . 
fand/ any individual, partnership or corporation that is signed to a 
maintenance agreement or a production agreement with District Coun- 
cil No. 48.‘ This trust fund agreement defines "employee" as "any 
person employed by an Employer subject to this agreement, who is 
covered by the prevailing collective bargaining agreement referred to 
hereinafter /the prevailing collective bargaining agreement between 
P.D.C. A. Chapters (within the jurisdiction of Respondent Painters) and 


the Respondent ‘Painters/. ". The trustees of the Insurance Trust Fund 
are authorized to determine the eligibility requirements for benefits. 
Under the title, "Application of the Trust Fund, " the trustees are to 
pay or provide for the payment of premiums on policies or group in- 


surance to provide protection for the following individuals and their de- 
pendents: "Union Members, Employers, Signatories, and certain full 
time employees of the Employer and Union Signatories as authorized by 
the Trustees. " 


B. The Vacation Fund 

The vacation fund was established by an agreement and declara- 
tion of trust dated February 17, 1961, by and between the Respondent 
Painters and certain P.D.C.A. Chapters, including that in the county 
where the work involved herein was performed. Herein, likewise, the 
term "employer" is limited to a signatory to an agreement with Respond- 
ent Painters and "employee" is limited to employees of an employer who 
is subject to such agreement. The trustees of the Vacation Fund have 
full authority to determine eligibility requirements. Although the vaca- 
tion benefits are not limited to members of Respondent Painters, they 
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are limited to employees of signatory employers contributing to the 
fund. The employees benefited would, therefore, be either members 
of Respondent Painters or nonmembers who, by the terms of their 
employers’ agreement with the Respondent Painters were obliged to 
join the Respondent Painters within 7 days after the date of their em- 
ployment. | 


C. Calhoun's employees as possible beneficiaries 

Respondent contends that, if Oberman had made the required 
payments on behalf of Calhoun's employees, Respondent Painters would 
have made every effort to locate such employees to provide them the 
benefits to which they were entitled under the trust funds. However, 
this hypothesis must necessarily assume that Calhoun would be a sig- 
natory to a current contract with Respondent Painters which required 
contribution to the various funds, for there is no provision in the trust 
agreements for receiving funds from a nonsignatory employer or for 
paying benefits to any employee of a nonsignatory employer. But at the 
date of the threat to picket, October 5, 1961, neither Oberman nor Cal- 
houn was a signatory to any agreement with the Respondent Painters which 
required them to make contributions to any of the several funds or which 
permitted the Respondent Painters to demand such contributions. Perhaps 
if, after October 5, 1961, when Respondent Council delivered to Oberman 
the letter demanding payment of the amount which was allegedly due under 
paragraph 5 of Oberman's agreement with Respondent Council, Calhoun 
had executed a current agreement with Respondent Painters ex post facto, 
the trustees might then have received the contributions and applied them 
under the provisions of such agreement and the provision of the trust fund 
agreements. But unless Calhoun was willing to sign the current agreement 
with Respondent Painters, the trustees could not, within the terms of the 
trust agreements, have accepted the payments and applied them to the 
benefit of Calhoun's employees. 


Id. Arguments and conclusions 


Respondent argues that clause 5 of Respondent Council's contract, 
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in requiring the general contractor to pay the fringe benefits not paid by 
his subcontractor, operates as a work standards clause within the mean- 


ing of the Court's decision in Truck Drivers Local 413 v. N. L.R.B., 
F. 2d __(C.A D.C., April 9, 1964). The language in- 
volved in that case, however, was not interpreted as a "union signatory 


clause, ' which the Court differentiated. u/ Here the contract did require 
subcontractors to be signatories to agreements with affiliates of Respondent 
Council. The subcontractor had to sign a current contract with the union 
having jurisdiction, a contract which included the union security provision 
above described. This goes far beyond a union standards provision. 
Paragraph 5 of the contract between Oberman and Respondent Coun- 
cil cannot reasonably be construed as a union standards clause. It contains 
no language to show that the parties had any expectation that the subcon- 
tractor mentioned in paragraph 4 would fail to have a contract obligating 
him to make contributions to the several funds of the Respondent Painters. 
Such language could easily have been included, as it was in paragraph 6, 
where there is express provision for liability of the employer for Walsh- 
Healy rates "in the event that the Employer /Oberman/ or any of his sub- 
contractors fails to execute a current agreement with the appropriate 
union. . . ."" However, no such intention was expressed in paragraph 5. 
The latter paragraph makes the general contractor a guarantor of the pay- 
ment of fringe benefits for which the subcontractor, under his agreement 
with the Respondent Painters, is primarily obligated. The general con- 
tractor is not, in terms, made liable for fringe benefits when he sub- 
contracts to a subcontractor who is not a signatory to Respondent Painters 
contract. There would be no purpose in making him so liable, because the 
employees of nonsignatory employers are not covered by the trust funds. 
Paragraph 5 is, therefore, inextricably linked to paragraph 4 and both 
would have to be enforced together, not separately. To the extent that 


a/ And see Building and Construction Trades Council of San Bernardino 
0 


and Riverside Counties v. N. L.R.B., 
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Respondent Council threatened to enforce paragraph 5 by picketing, it 
was pro tanto seeking to enforce paragraph 4, for, as pointed out before, 
Calhoun's employees could benefit from the Respondent Painters trust 
funds only if Calhoun were a signatory to a current contract with Re- 
spondent Painters. Oberman, to avoid picketing, would have had only 
two possible courses of action -- to get Calhoun to sign the contract of 
Respondent Painters or to get another subcontractor who was signatory 
to the contract of Respondent Painters. If he made a money payment 
without getting Calhoun to sign a contract with Respondent Painters, he 
would have been paying strictly a penalty for not getting Calhoun to sign 
that contract, since no one but Respondents or present or expected mem- 
bers thereof could have benefited from Oberman's payment. 

In view of my finding that trust-fund benefits would inure only to 
employees of signatories to a contract with Respondent Painters, it isun- 
necessary to determine the extent to which Calhoun's employees might 
have benefited by a payment of the amount which the Respondent Council 
was demanding of Oberman, but it is obvious that they Could not in any 
event have benefited from the 2-cent per hour contribution to the Contract 
Administration Fund so long as Calhoun was not a signatory to the con- 
tract of Respondent Painters, and considering the fact that further con- 


tributions to the insurance and vacation funds on their behalf were not to 


be anticipated, it is doubtful that the minimum qualifying amount would 


have been paid on behalf of any of am 


8/ In order to be eligible for benefits from the health and welfare fund 
an employee of a signatory employer would be obliged to work a minimum 
of 210 hours in a consecutive 3-month period, with payments on his behalf 
of 14 cents an hour. If he worked less than that, he would receive no bene- 
fits, but the moneys paid on his behalf would revert to the general fund for 
the benefit of qualifying employees. In order to qualify for vacation bene- 
fits, an employee would have to work at least 50 hours during the current 
year for which payments of 10 cents an hour are made on his behalf. 
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Respondents adduced evidence tending to prove that nonunion con- 
tractors do not pay the fringe benefits or wage rates paid by union con- 
tractors; that 75 per cent of the total overhead of painting contractors is 
in labor costs; that the ability to perform work at lesser cost is largely 
dependent on the rate for which labor can be hired; that, by not paying 
fringe benefits, Calhoun was able to underbid the majority of unionized 
contractors; that such competitive disadvantage caused hardship upon 
these business concerns, and a consequent diminution of job opportunities 
as to Respondent Painters’ present and prospective membership covered 
under the contract; that the nonunion substandard business concerns cause 
a tendency toward widespread payment of cheaper rates for labor and 
causes a general breakdown of the conditions contained in Respondent 
Painters’ contract. 9/ From this, Respondents argue, their basic inter- 
est was not to penalize Oberman for his use of Calhoun, nor to bring about 
a cessation of dealing, but to enforce the standards of its agreement in a 
uniform fashion so that the work involved was not done more cheaply than 
could be done under unionized rates. In essence, this argument is the 
same as the one rejected by the Board in Raymond O. Lewis, et al., 

148 NLRB No. 31. As meritorious as Respondent's avowed objective of 
maintaining a fair standard for workmen may be, Respondents may not 
reach such objective by use of prohibited means. The contract clauses 
here involved are clearly designed to prevent Oberman from dealing with 
Calhoun so long as Calhoun is not bound by a contract with Respondent 
Painters. Although in the construction business such clauses are excepted 
from the prohibitions of Section 8(e) of the Act and are in themselves law- 
ful, 10/ they may not be enforced by means of strikes or picketing or 
threats thereof in violation of the provisions of Section 8(b)(4)(ii)(B) of 


9/ 


2/ Since Respondent Council did not claim the existence of any obliga- 
tion by Oberman under paragraph 6 of their contract, as above quoted, it 
is not to be inferred that Calhoun was paying his employees less than the 
rates certified by the Secretary of Labor under the Davis- Bacon Act. 


10/ 


Northeastern Indiana Building and Construction Trades Council, 
et al.; 148 NLRB No. 93. 


the Act. 11/ 


Supplemental Conclusions of Law 
1. One of the objects of Respondents’ threat of October 5, 1961, to 
picket Oberman was to force or require Oberman to cease doing business 
with Calhoun because Calhoun had no agreement with Respondent Painters. 
2. By such threat, Respondents have engaged in conduct violative 
of Section 8(b)(4)(ii)(B) of the Act. | 


RECOMMENDATION 
I recommend that the Board's Order be reaffirmed and enforced. 


Dated: November 4, 1964. 


/s/ James R. Hemingway 


James R. Hemingway 
Trial Examiner 


/Dated 2-24-65/ 


STIPULATION OF FACTS 

It is hereby stipulated by and among Orange Belt District Council 
of Painters #48, AFL-CIO, its affiliated local unions, and its agents, 
Building and Construction Trades Council of San Bernardino and Riverside 
Counties, AFL-CIO, Calhoun Drywall Company, and Counsel for the Gen- 
eral Counsel of the National Labor Relations Board, as follows: 

1. G. Oberman Company, herein called Oberman,| did not have, at 
any time, any agreement with Orange Belt District Council of Painters #48, 
AFL-CIO. | 

2. Oberman did not, at any time, employ any painters or tapers 
on the project involved in this proceeding. 


it/ Thid. 
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3. The parties hereby agree that the record may be opened for 
the limited purpose of the Board receiving into evidence this Stipulation 
of all the parties. 

Respectfully submitted, 


ORANGE BELT DISTRICT COUNCIL 
OF PAINTERS #48, AFL-CIO, ITS 
AFFILIATED LOCAL UNIONS, AND 
ITS AGENTS; 
BUILDING AND CONSTRUCTION 
TRADES COUNCIL OF SAN BER- 
NARDINO AND RIVERSIDE COUNTIES, 
AFL-CIO 

(Respondents) 


Date 2-24-65 


By /s/ Herbert M. Ansell, 
Herbert M. Ansell, 
Attorney for Respondents 


CALHOUN DRYWALL COMPANY 
(Charging Party) 
Date 2-16-65 


By /s/ Frank A. Calhoun 
Frank A. Calhoun 


Date 2-24-65 | /s/ Ben Grodsky 
Ben Grodsky 
Counsel for General Counsel 
National Labor Relations Board 


[Dated July 1, 19657 


SUPPLEMENTAL DECISION AND ORDER 
On October 23, 1962, the National Labor Relations Board issued a 
Decision and Order in the above-entitled proceeding, 2 finding, inter alia, 
that the Respondent Orange Belt District Council of Painters #48, AFL-CIO, 


1/ 1439 NLRB 383. 
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its affiliated Local Unions, and its Agents (herein called the Respondent 
| 


Painters) and the Respondent Building and Construction Trades Council 
of San Bernardino and Riverside Counties, AFL-CIO, (herein called the 
Respondent Council) had engaged in certain conduct in violation of Sec- 
tion 8(b)(4)(ii)(B) of the National Labor Relations Act, as amended, and 
ordering them to cease and desist therefrom and to take certain affirm- 
ative action, as set forth herein. Thereafter, pur suant to its Decision 
of January 30, 1964, the United States Court of Appeals for the District 
of Columbia Circuit vacated the Board's Order and remanded the case 
to the Board for the purpose of supplementing the record with additional 
evidence. 2/ On April 28, 1964, the Board issued an Order reopening 
the record in this case and directing that a further hearing be held for 
the purpose of receiving further evidence in conformity with the court's 
remand. | 

On November 4, 1964, Trial Examiner James R. : Hemingway issued 
a Supplemental Decision in the above-entitled proceeding, finding that 
the Respondents had engaged in unfair labor practices in violation of 
Section 8(b)(4)(ii)(B) and recommending that the Board's Order, that 
they cease and desist therefrom and take certain affirmative action, be 
reaffirmed and enforced, as set forth in the attached Trial Examiner's 
Supplemental Decision. Thereafter, the Respondents filed exceptions 
to the Trial Examiner's Supplemental Decision and a brief in support 
thereof. After the transfer of the case to the Board, the parties entered 
into a stipulation of facts in which they agreed that the record may be re- 
opened for the limited purpose of the Board's receiving in evidence the 
stipulation of the parties. | 

Pursuant to the provisions of Section 3(b) of the Act, the Board has 
delegated its powers in connection with this case to a three-member panel. 

The Board has reviewed the rulings made by the Trial Examiner at 


the reopened hearing and finds that no prejudicial error was committed. 


2/ 308 F. 2d 534. 
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The rulings are'hereby affirmed. The Board has considered the Supple- 
mental Decision, the exceptions and brief, and the entire record in this 
case, including the foregoing stipulation of facts, and hereby adopts the 
findings, conclusions, and recommendations of the Trial Examiner with 
the following additions and modifications. 

G. Oberman Company (herein called Oberman), with its principal 
place of business and office at Los Angeles, California, is engaged as a 
general contractor in the building and construction industry. At all rele- 
vant times herein, Oberman and various building and construction trades 
councils, including the Respondent Council, were parties to a bargaining 
aprcenients| Paragraphs IV and V of this agreement provide as foligwast” 

IV. 

The EMPLOYER agrees that if he shall subcontract any work, 
provision shall be made in such subcontract for all of the work per- 
formed by said subcontractor coming under the jurisdiction of any 
union affiliated with said COUNCILS, to be performed pursuant to 
an executed current agreement with the appropriate union having 
work and territorial jurisdiction, affiliated with the COUNCIL in 
which area the work is performed. 

Vv. 

The EMPLOYER agrees that in the event he subcontracts 
any work and the subcontractor fails to pay the wages or fringe 
benefits provided under the appropriate agreement with the union 
affiliated with the COUNCIL that the EMPLOYER shall become 
personally liable for such sums and such sums shall immediately 
become due and payable by the EMPLOYER. 


3/ The Respondent Council comprises all affiliated building trades 
unions within Riverside and San Bernardino Counties in California. The 
Respondent Painters is one of the unions affiliated with the Respondent 
Council. 


4/ In the original Board Decision, the text of these clauses was not 


in evidence; however, pursuant to the court's remand, the contract be- 
tween Oberman and the various councils was received in evidence at the 
reopened hearing. 
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Calhoun Drywall Company (herein called Calhoun) is a drywall contractor 
engaged in business in San Bernardino County, California. On June 7, 
1961, Oberman subcontracted to Calhoun the performance of certain dry- 
wall construction work, requiring work by painters and taper 8,2 ata 
shopping center construction project in San Bernardino ‘County, California. 
Although this drywall construction work was within the "territorial" and 
"work" jurisdiction of the Respondent Painters, Calhoun admittedly was 
not party to a contract with the Respondent Council, the Respondent Paint- 
ers, or with any other union affiliated with the Respondent Council. On 
or about October 5, 1961, the Respondents sent a letter to Oberman stat- 
ing in substance that since Oberman had subcontracted work to Calhoun, 
a contractor which had no agreement with a union affiliated with the Re- 
spondent Council, it would file suit against Oberman for breach of para- 
graph IV; and that since Calhoun had failed to pay the fringe benefits 
provided under the “appropriate” agreement with the union affiliated 
with the Respondent Council, the Respondent would, unless Oberman 
made such payments, picket to enforce paragraph V of the agreement. 

In its original Decision, the Board found that paragraphs IV and V 
were inseparably linked, paragraph V being "in effect a penalty" on the 
contractor for failure to comply with the provisions of paragraph IV, 
which was admittedly a "hot cargo" provision; that the Respondents' 
threat to picket Oberman was therefore necessarily aimed at enforce- 
ment of paragraph IV through enforcement of the "penalty" provided in 
paragraph V; and, accordingly, that by threatening to enforce paragraph 
V by picketing, the Respondents violated Section 8(b)(4)(ii)(B). &/ In its 


| 
3/ The work of tapers consists of taping, with cement and other 
taping materials, the joints of wallboards and of preparing the surfaces 


for painting. 


8/ The Board therefore found it unnecessary to decide whether, as 
contended by the General Counsel, paragraph V standing alone was "a 
hot cargo clause in the construction industry."" The Board also found it 
unnecessary to decide whether, as found by the Trial Examiner, the Re- 
spondents' threat of court action to enforce paragraph IV was not unlaw- 
ful as the General Counsel did not allege a violation on that basis. 
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consideration of the case, the Court of Appeals for the District of Co- 
lumbia Circuit, after restating its views regarding the scope of per- 
missive primary activity by a union, noted that the text of paragraphs 
IV and V was not before it, and that it was therefore impossible for it 
to appraise the positions of the various parties. The court accordingly 
remanded the matter to the Board to supplement the record with ''the 
text and details of paragraphs IV and V plus additional evidence con- 
cerning 'the employees covered by the contract’ and the specific facts 
surrounding any contemplated payments under paragraph V, including 
who will receive them and to whose benefit they are to inure."' At the 
reopened hearing, the Trial Examiner received additional evidence, 
including the text of the contract between Oberman and the Respondent 
Council, the text of various agreements and declarations of trust estab- 
lishing the Respondent Painters’ vacation and insurance trust funds, and 
the text of the agreement between the Respondent Painters and the Painters 
and Decorators Association covering employees of the Association mem- 
bers and requiring payments into the foregoing funds. No evidence was 
adduced at the hearing as to whether Oberman employed any employees 
on this or other jobs and, if so, whether such employees were covered 
by bargaining agreements between Oberman and any labor organizations. 
However, subsequent to the reopened hearing, the parties stipulated that 
Oberman did not at any time have any agreement with the Respondent 
Painters and that Oberman did not at any time employ painters or tapers 
on the project involved in this proceeding., 

In determining the issue before us on remand, which is whether 
in these circumstances the above-described conduct of the Respondent 
violated Section 8(b)(4)(ii)(B), we note initially that a clause outside the 
scope of Section 8(e) is primary, and may lawfully be enforced by means 
of economic action; a clause which would otherwise be within the ambit 


of Section 8(e) but which is removed therefrom by virtue of the construc- 


tion industry proviso, may be enforced only through lawsuits and not 
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through economic action. — 


On the question whether a given clause is 


outside the scope of Section 8(e) and therefore primary, or within the 
scope of Section 8(e) and therefore secondary, the Cour't of Appeals 
stated in the instant case (328 F. 2d 534, 538): | 
The test as to the "primary" nature of a subcontractor clause 
in an agreement with a general contractor has bebn phrased by 
scholars as whether it "will directly benefit employees covered 
thereby, " and ''seeks to protect the wages and job opportunities 
of the employees covered by the contract." We have phrased the 
test as whether the clauses are "germane to the economic in- 
tegrity of the principal work unit, " and seek "to protect and 
preserve the work and standards /the union/ has bargained for, " 
or instead "extend beyond the /the contracting/ employer and 
are aimed really at the union's difference with another employer." 
(Footnotes omitted). | 
Similarly, in Meat & Highway Drivers Local No. 710 ¥ N. L.R. B. 
(Wilson Co.),—’ the court said: | 
Resolution of the difficult issue of primary versus secondary 
activity, as it relates to this case, involves consideration of 
two factors: (1) jobs fairly claimable by the bargaining unit, 
(2) preservation of those jobs for the bargaining unit. If the 
jobs are fairly claimable by the unit, they may, without vio- 
lating either Section 8(e) or Section 8(b)(4)(A) or (B), be pro- 
tected by provision for, and implementation of, no subcontract- 
ing or union standards clauses in the bargaining agreements. 
Activity and agreement which directly protect fairly claimable 


| 
a/ See the court's opinion in the instant case (Orange Belt District 
Council v. N. L.R.B., 328 F. 2d 534); Northeastern Indiana Building & 
Construction Trades Council (Centlivre Village Apartments), 148 NLRB 
No. 93; Greater Muskegon General Contractors Association, 152 NLRB 
No. 38, (Member Fanning dissenting on other pone 


8/ 395 F. 2d 709, 713-14 (C. A. D.C. ). 
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jobs are primary under the Act. Incidental secondary effects 
of such activity and agreement do not render them illegal. 

Thus the "cease doing business" language in Section 8(e) can- 
not be read literally because inherent in all subcontracting 
clauses, even those admittedly primary, is refusal to deal with 
at least some contractors. (Footnotes omitted). 


The Respondents here claim in effect that paragraph V of the agree- 
ment between Oberman and the Respondent Council was a "union stand- 
ards" clause outside the scope of Section 8(e); that the threat to picket 
was directed only to paragraph V; and, therefore, their conduct was 
lawful primary activity. In agreement with the Trial Examiner, we find 
no merit in this contention. 

In the first place, even assuming, as the Respondents contend, that 
their threat to picket was directed only to paragraph V, we find no merit 
in the Respondents’ argument that in attempting to force Oberman to pay 
fringe benefits on behalf of Calhoun's unrepresented employees, it was 
engaged in lawful primary activity designed to protect the "work stand- 
ards" of members of the Respondent Painters for the following reasons. 


First, both the Board?/ and the Court of Appeals for the District of 


Columbia circuit!®/ have rejected the argument that a union may law- 


fully engage in conduct aimed at aiding union members generally. In 
any event, in agreement with the Trial Examiner, and essentially for 
the reasons stated by him, we find that the Respondents’ conduct could 
not have been designed to force Oberman to pay fringe benefits on behalf 
of Calhoun's employees. Thus, as described more fully in the Trial 
Examiner's Supplemental Decision, under the provisions of the relevant 
agreements, the trustees of the Respondent Painters' vacation and 


Greater Muskegon Contractors Association, supra. 


Meat & Highway Drivers Local No. 710 v. N. L.R.B., supra. 
District 9, IAMv. N.L.R.B. (Greater St. Louis Automatic Trimmers 
& Upholsters Assn. ), 315 F. 2d F 
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insurance trust funds were authorized to pay premiums and to provide 
| 


protection only for employees of employers signatory to a contract with 
the Respondent Painters. Indeed, Cox, executive secretary of the Re- 
spondent Painters and a trustee of the funds, testified at the reopened 
hearing that since Calhoun was not signatory to an agreement with the 
Respondent Painters, the trustees would not have accepted payments 
into the funds by Calhoun to provide fringe benefits for Calhoun's em- 
ployees under the trust agreements. It is therefore apparent that the 
object of the Respondent's conduct could not have been to compel Ober- 
man to pay fringe benefits on behalf of Calhoun's employees because 
such payments would not have been utilized by the trustees to pay pre- 
miums on behalf of Calhoun's émpioyens 227 Accordingly, if such 
payments would have been made by Oberman, they would have been as 
the Trial Examiner found, "strictly a penalty" imposed on Oberman for 
failing to subcontract to a union subcontractor. ! 
We further find that the Respondents’ threat to picket to enforce 
paragraph V was not lawful primary action designed to protect the "work 
standards" of unit employees. As stated above, a union engages in 
lawful primary activity if it seeks by economic means "to protect the 
wages and job opportunities of the employees covered by the contract." 
In the instant case, the Respondents threatened to enforce paragraph V 
in connection with Oberman's having subcontracted drywall construction 
work to Calhoun. It is therefore apparent that if the Respondents’ con- 
duct were to be held lawful, it would have to be on the theory that it was 


11/ Cox testified at the reopened hearing that if Oberman had made 
fringe benefit payments as demanded by the Respondents, such payments 
would have been accepted by the trustees and utilized to pay premiums 
on behalf of Calhoun's employees. However, Cox did not testify that in 
fact any premiums had ever been accepted by the trustees on behalf of 
employees of a nonsignatory employer; moreover, as noted, under the 
provisions of the trust agreements, the trustees had no authority to 
utilize such money to pay such premiums. In view of these circum- 
stances, we cannot accept this testimony of Cox as establishing the fact 


that such premiums would have been paid. | 
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designed to protect wages and job opportunities of Oberman's employees, 
represented by the Respondent Painters, who were engaged in work 
similar to that done by Calhoun, i.e., drywall construction work. These 
employees would constitute the "principal work unit." But, Oberman 
employed no painters or tapers or any other employees engaged in dry- 
wall construction work on this project; and at no time did Oberman have 
a contract with the Respondent Painters. Moreover, Oberman's contract 
with the Respondent Council neither defines a bargaining unit nor estab- 
lishes any terms and conditions of employment for painters or tapers or 
indeed for any other employees. 12/ In these circumstances, we find 
that the Respondents’ conduct in seeking to enforce paragraph V by 
economic action could not have been designed to protect "work stand- 
ards" of employees in the principal work unit. 

In view of the foregoing, and the record as a whole, we find that 
an object of the Respondents’ threat to Oberman was to compel Oberman 
to cease doing business with Calhoun because it was not signatory toa 
contract with the Respondent Painters; and, accordingly, that by such 
conduct the Respondents violated Section 8(b)(4)(ii)(B). 


ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that: 

A. The Respondent, Orange Belt District Council of Painters #48, 
AFL-CIO, its officers, representatives, agents, successors, and as- 
signs, shall: 

1. Cease and desist from: 
(a) Threatening, coercing, or restraining G. Oberman 
Company, or any other employer, by a threat to picket, or other unlaw- 
ful conduct, where in any case an object thereof is to force or require 


said employer to cease doing business with Calhoun Drywall Company. 


12/ The record does not show whether Oberman employed classifi- 
cations of employees other than painters and tapers, and if so, whether 
Oberman was party to a contract with any other union affiliated with the 
Respondent covering such employees. 
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2. Take the following affirmative action, which the Board 
finds will effectuate the purposes of the Act: | 
(a) Post in conspicuous places at the business offices 
and meeting halls of the Respondent Painters and its affiliated locals 
and all other places where notices to members of Respondent Painters, 
its agents, and affiliated locals, are customarily posted, copies of the 
attached notice marked "Appendix ans. Copies of said notice, to be 
furnished by the Regional Director for Region 21, shall, after being 
duly signed by the authorized representative of the Respondent Painters, 
be posted by the Respondent Painters immediately upon receipt thereof, 
and be maintained by it for 60 consecutive days thereafter. Reasonable 
steps shall be taken to insure that said notices are not altered, defaced, 
or covered by any other material. ! 
(b) Sign and mail sufficient copies of said notice to the 
Regional Director for Region 21, for posting by G. Oberman Company, 
the Company willing, at all locations where notices to its employees 
are customarily posted. | 
(c) Notify the Regional Director for Region 21, in writ- 
ing, within 10 days from the date of this Order, what! steps the Respond- 
ent Painters has taken to comply herewith. | 
B. The Respondent, Building and Construction Trades Council of 
San Bernardino and Riverside Counties, AFL-CIO, its officers, repre- 
sentatives, agents, successors, and assigns, shall: | 
1. Cease and desist from: 
(a) Threatening, coercing, or Avani G. Oberman 
Company, or any other employer, by a threat to picket, or other unlawful 
conduct, where in any case an object thereof is to force or require said 


employer to cease doing business with Calhoun Drywall Company. 


13/ In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words "a 
Decision and Order" the words "a Decree of the United States Court of 
Appeals, Enforcing an Order." | 
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2. Take the following affirmative action, which the Board 
finds will effectuate the purposes of the Act: 

(a) Post in conspicuous places at the Respondent Coun- 
cil's business offices, meeting halls, and all places where notices to 
members are customarily posted, copies of the attached notice marked 
"Appendix prl4/ Copies of said notice, to be furnished by the Regional 
Director for Region 21 shall, after being duly signed by the authorized 
representative of the Respondent Council, be posted by the Respondent 
Council immediately upon receipt thereof, and be maintained by it for 
60 consecutive days thereafter. Reasonable steps shall be taken to 
insure that the notices are not altered, defaced, or covered by any other 
material. 

(b) Sign and mail sufficient copies of said notice to the 
Regional Director for Region 21 for posting by G. Oberman Company, 
the Company willing, at all locations where notices to its employees are 
customarily posted. 

‘(c) Notify the Regional Director for Region 21, in writing 
within 10 days from the date of this Order, what steps the Respondents 
have taken to comply herewith. 


Dated, Washington, D. C. Jul1 1965 /stamped/ 


/s/ 
Frank W. McCulloch, Chairman 


/s/ 
John H. Fanning, Member 


/s/ 
Gerald A. Brown, Member 


(SEAL) NATIONAL LABOR RELATIONS BOARD 


14/ See footnote 13. 
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APPENDIX A 


NOTICE 


TO ALL OUR MEMBERS AND AGENTS, ALL MEMBERS OF OUR AFFIL- 
IATED UNIONS, AND ALL EMPLOYEES OF G. OBERMAN COMPANY 
| 
PURSUANT TO | 
A DECISION AND ORDER 
of the National Labor Relations Board, and in order to effectuate the pur- 
poses of the National Labor Relations Act, as amended, we hereby give 


notice that: ! 


WE WILL NOT threaten, coerce, or restrain G. Oberman Company 
or any other employer by a threat to picket, or other unlawful 
conduct, where in any case an object thereof is to force or require 
said employer to cease doing business with Calhoun Drywall Com- 
pany. 

ORANGE BELT DISTRICT COUNCIL 


OF PAINTERS #48, | AFL-CIO 
Labor Organization 


By 
(Representative ) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. | 


Employees may communicate directly with the Board's Regional 
Office; Eastern Columbia Bldg. 849 So. Broadway, Los Angeles, Cali- 
fornia 90014, (Tel. No. 688-5229), if they have any question concerning 
this notice or compliance with its provisions. 
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APPENDIX B 
NOTICE 


TO ALL OUR MEMBERS AND ALL EMPLOYEES OF G. OBERMAN 
COMPANY 


PURSUANT TO 
A DECISION AND ORDER 
of the National Labor Relations Board, and in order to effectuate the 
purposes of the National Labor Relations Act, as amended, we hereby 


give notice that: 
WE WILL NOT threaten, coerce, or restrain G. Oberman Com- 
pany or any other employer by a threat to picket, or other un- 


lawful conduct, where in any case an object thereof is to force 
or require said employer to cease going business with Calhoun 
Drywall Company. 


BUILDING AND CONSTRUCTION TRADES 
COUNCIL OF SAN BERNARDINO AND 
RIVERSIDE COUNTIES, AFL-CIO 


(Labor Organization) 


By 
(Representative ) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. 


Employees may communicate directly with the Board's Regional 
Office, Eastern Columbia Bldg., 849 So. Broadway, Los Angeles, Cal- 
ifornia 90014, (Tel. No. 688-5229) if they have any question concerning 
this notice or compliance with its provisions. 
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BRIEF FOR 
ORANGE BELT DISTRICT COUNCIL 48. 


Background. 


On October 23, 1962, the Board issued its decision and 
order in the above-entitled proceeding, in which it found, 
inter alia, that the respondent Unions had violated Section 
8(b) (4) (ii)(B) of the Act. In its decision the Board 
found that a letter dated October 5, 1961, sent to Oberman 
by the Building and Construction Trades, and which 
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referred to paragraphs 4 and 5 of a collective bargaining 
agreement between Oberman and the respondent Building 
and Construction Trades Council of San Bernardino and 
Riverside Counties, AFL-CIO, contained a threat to picket 
which had as an object requiring Oberman, a general con- 
tractor, to cease doing business with its subcontractor, 
Calhoun Drywall Company, herein called “Calhoun”. 


Thereafter, on January 30, 1964, this Court expressed 
the view that because the text of the clauses referred to in 
the letter was not before it, it was unable to appraise the 
relative merits of the various positions taken by the re- 
spondents, the Trial Examiner, and General Counsel and 
the Board. It remanded the matter and stated: 


“Under the circumstances, we shall vacate the 
Board’s order and remand this matter so that the 
record may be supplemented with the text and de- 
tails of paragraphs 4 and 5, plus additional evidence 
concerning the employees covered by the contract and 


the specific facts surrounding any contemplated pay- 
ments under paragraph 5, including who will receive 
them and to whose benefit they are to inure.” 


Facts. 


The contract between Building and Construction Trades 
Council and Oberman (G.C. 5) (J.A. 45) provides in 
paragraph 4 thereof: 


“The Employer, Developer and/or Owner-Builder 
agrees that he shall contract or subcontract work as 
provided in Article I only to a person, . . . that is 
party to an executed current agreement with the 
appropriate union having work and territorial juris- 
diction, affiliated with the Council in which area the 
work is performed.” 


oe 


Paragraph 5 of said agreement provides: 
“The Employer, Developer and/or Owner-Builder 
agrees that in the event he contracts or sub-con- 
tracts any work as provided in Article I there shall 
be contained in his contract with the subcontractor 
a provision that the subcontractor shall be respon- 
sible for the payment of all the wages and fringe 
benefits provided under the agreement with the ap- 
propriate Union affiliated with the Council. In the 
event that any sub-contractor fails to pay the wages 
or fringe benefits provided under the agreement 
with the appropriate Union affiliated with the 
Council, the Employer, Developer and/or Owner- 
Builder shall become liable for the payment of such 
sums and such sums shall immediately become due 
and payable by the Employer, Developer and/or 


Owner-Builder, provided, however, he shall be no- 
tified of any such non-payment by registered let- 
ter by the appropriate union no later than ninety 
(90) days after notice of and/or completion of the 
entire project.” 


The District Council of Painters, No. 48, is a trade 
union affiliated with the Building Trades Council, pays 
regular periodic per capita tax and has authorized the 
said Council to enter into agreements for the benefit of 
members of the Painters Union. (J.A. 19-20.) Thus, 
the reference to the “appropriate union’’ in the contract 
would apply to the Painters Union in the instant case. 
As of October, 1961, respondent Painters Union was 
signatory to a master contract known as the “Joint 
Agreement” 1960-1963 (G.C. 6) (J.A. 50) with vari- 
ous painting contractors and contractor associations 
throughout the areas of the eastern portion of Los An- 
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geles County, Orange County, San Bernardino County 
and Riverside County, which contract governed the 
employment relations of approximately 3,000 members 
of said Union. (J.A. 11.) Section XXVII, page 69 
of the agreement, provided for the payment by all signa- 
tory Employers of the sum of 14 cents per employee 
hour to the Orange Belt Painters Insurance Trust 
Fund, commencing January 1, 1961. This Fund was 
established for the purpose of providing medical and 
surgical benefits for eligible employees and their de- 
pendents. That Trust Fund is governed by a board of 
trustees comprised of an equal number of Union and 
Employer representatives, and the details of the Trust 
Fund operations are contained in a document entitled 
“Agreement and Declaration of Trust Providing for 
Orange Belt Painters Insurance Trust Fund”. (G.C. 
7; J.A. 71.) 


Section XXVIII, page 74 of the agreement, obli- 
gates the signatory Employer to pay 10 cents per em- 
ployee hour to the Orange Belt Painters Vacation Trust 
Fund, a trust fund operated for the purpose of provid- 
ing vacation benefits to eligible employees. The details 
of the operations of this trust fund are set forth in a 
document entitled “Agreement and Declaration of Trust 
Providing for Orange Belt Painters Vacation Trust 
Fund”. (G.C. 8; J.A. 77.) 


Section VIII, page 23 of the joint agreement, pro- 
vides for the creation of a Contract Administration 
Fund for the purpose of administering the collective 
bargaining agreement. Under this Section the Employ- 
er is obligated to pay 2 cents per each employee hour to 
said trust fund. Under the contract, there was created 
the Tri-County Joint Committee, the Orange County 
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Joint Committee. A copy of the Articles of Incorpora- 
tion of the Tri-County Joint Committee is in evidence 
as G.C. 9. Inadvertently G.C. 9 was not included in 
the Joint Appendix. It was stipulated that the Articles 
for the Orange County Joint Committee are substantial- 
ly identical. 


In the letter sent to Oberman from Con O’Shea, rep- 
resentative of the respondent Building and Construction 
Trades Council (G.C. 11; J.A. 89), it was stated: 

“We wish to call your attention to certain provi- 
sions of the collective bargaining agreement which 
you appear to be violating at this time. 

“There are two separate independent provisions of 
the contract that you are violating. Paragraph v 
provides that if you subcontract any work, it shall 
be to a subcontractor signatory to an executed cur- 
rent agreement with a union affiliated with the 
Council. We are informed that you have subcon- 
tracted certain work to Calhoun Drywall, who is 
not signatory to such a collective bargaining agree- 
ment. We put you on notice that unless this breach 
of the agreement is rectified within twenty-four 
(24) hours, we shall turn this matter over to our 
attorneys to file suit against you. 

“Paragraph 5 of the agreement provides that in 
the event you subcontract any work and the sub- 
contractor fails to pay fringe benefits provided 
under the appropriate agreement with the Union 
affiliated with the Council, that you become per- 
sonally liable for such sums and such sums become 
due and payable by you immediately. 

“We are informed that you have subcontracted cer- 
tain work to Calhoun Drywall. This work prop- 
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erly falls within the jurisdiction of the Painters 
Union which is affiliated with this Council. Under 
the standard agreement presently in effect between 
Painters Union and the industry, the following 
fringe benefits are due and payable: 


Health and welfare 14 cents per hour 
Contract administration 2 cents per hour 
Vacation 10 cents per hour 
“Your subcontractor has failed to make these pay- 
ments and unless you make the payments within 
24 hours, we shall take all necessary action, includ- 
ing peaceful picketing, to compel compliance with 
paragraph 5 of the agreement.” 


This letter was received by Oberman on or about Oc- 
tober 5, 1961. Calhoun was shown this letter by Ober- 
man a few days after. (J.A. 6-7.) He, Calhoun, never 
communicated with respondent Union orally or in writ- 
ing concerning the subject matter of the letter. There- 
fore, his silence in the face of the letter constituted a 
tacit admission that his employees did not receive the 
fringe benefit levels set forth in the painters agree- 
ment. In fact, his only written communication concern- 
ing that letter was to Oberman [Repondent rejected 
Ex. 1—J.A. 90], in which he authorized Oberman to 
withhold from his contract price the amount of monies 
necessary to satisfy the Union demand. Despite such 
authorization, Oberman did not withhold such sums. 
(J.A. 7.) 

Jack Cox testified as follows: He has since July 1, 
1957, held the position of Executive Secretary of Dis- 
trict Council of Painters, No. 48, and prior thereto and 
since 1937 had been an employee in the painting indus- 
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try throughout the Orange Belt area (J.A. 8-9); that 
in October, 1961, at the time the letter was sent, ap- 
proximately 612 contracting firms were signed to the 
master labor agreement G.C. 6) (J.A. 9-10); that this 
figure represents approximately 65% of all painting 
contractors throughout the geographical jurisdiction of 
Respondent Painters Union (J.A. 10); that the joint 
agreement (G.C. 6) is the only agreement in effect be- 
tween the Painters Union and contracting firms 
throughout its geographical area (J.-A. 11); that in 
October 1961 there were six local unions affiliated with 
Respondent District Council of Painters, and each 
maintained a hiring hall (J.A. 11) which was open in- 
discriminately to union and non-union persons desir- 
ing employment within the industry. Anyone seeking 
such work would sign the dispatch lists and be re- 
ferred out to contractors signed to the Painters Con- 
tract. (J.A. 12.) The hiring hall, however, would not 
refer any persons to non-union jobs; that he, Cox, as a 
routine part of his duties would determine the range of 
pay by non-union painting contractors by means of con- 
tacts with employees and employers and the examining 
of check stubs (J.A. 12-13); that he determined that 
non-union contractors paid within a range of $1.00 per 
hour up to $4.11 (J.A. 12-13): that invariably non- 
union firms do not pay fringe benefits. i.c., health and 
welfare, vacation, etc., to their employees, and, there- 
fore, in the geographical area purchase labor at least 
26 cents per hour cheaper than unionized shops (J.A. 
15); that labor costs represent 75% of the total over- 
head of painting contractors (J.A. 15); that, there- 


fore, the painting industry being highly competitive. 
the ability to perform work at lesser cost is largely 
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dependent upon the rate for which labor can be hired; 
that by utilizing the services of painting employees at 
cheaper rates than required by the Painters Joint 
Agreement, the Calhoun Drywall Company was able to 
realize substantial savings in labor overhead and thus 
to underbid the majority of unionized contractors who 
adhere and pay wages and working conditions as pro- 
vided in the collective bargaining agreement; that such 
competitive disadvantage caused hardship upon these 
business concerns and a consequent diminution of job 
opportunities as to the Union’s present and prospec- 
tive membership covered under the contract; that the 
fringe benefit difference of 26 cents per hour alone is 
enough in many instances to determine whether or not 
a contractor will bid successfully upon a particular 
job (J.A. 14-16); that the existence of the non-union 
substandard business concerns causes a withdrawal of 
job opportunities for many employee-members through- 
out the industry; and, furthermore, such non-union 
firms cause a tendency toward widespread payment of 
cheaper rates for labor (J.A. 17-19); and causes a gen- 
eral breakdown of the conditions contained in the 
Painters Contract; that the Union’s basic interest in 
this case was not to penalize Oberman for his use of 
Calhoun, nor to bring about a cessation of dealing, but 
to enforce the standards of its agreement in a uniform 
fashion; that the Union’s interest moreover was to in- 
sure that the monies required by the contract were paid 
and that the Calhoun employees were paid the same 
fringe benefits so that the work involved was not done 
more cheaply than could be under unionized rates (J. 
A. 18-19). 


Regarding the requirements to pay 2 cents per hour 
for contract administration, Jack Cox testified that 
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such payment defrayed the cost of a system of self- 
government administered by Employer and Union rep- 
resentatives alike (J.A. 22-23), and that this system was 
created as a result of multi-employer bargaining be- 
tween the Union, on the one hand, and several em- 
ployer associations known as Tri-County Chapter. 
Painting and Decorating Association (PDCA), cov- 
ering the area of San Bernardino County. Riverside 
County, and the eastern portion of Los Angeles 
County; Orange County Chapter, PDCA, Desert Chap- 
ter, PDCA covering Palm Springs and Indio, and Tri- 
County Association Drywall. PDCA; that every three 
years negotiations are carried on betweeen the Union 
and representatives of said employer associations, and 
the result was a master labor agreement such as G.C. 
6. The purpose of the contract administration fund has 
been to provide a practical means of enforcing the 
agreement and to interpret its terms. Cox then detailed 
the function of the field representatives. managers, 
joint committees, and the system of seeking volun- 
tary compliance with the agreement, the lodging of 
complaints before the appropriate tribunals, and the 
conduct of trials and appeals against contractors 
charged with violating the agreement [Tr. 104-107]. 
He explained that the contribution of 2 cents per hour 
is used to pay the salaries of the clerical help and 
field representatives employed by the various joint com- 
mittees. [Tr. 108.] He then elaborated on the proce- 
dure for collecting payments from delinquent employees 
with regard to health and welfare and vacation, and 
showed the functions of the personnel of the various 
joint committees in aid of the administrator’s office in 
collecting stich delinquencies: and in many cases the 
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personnel of the joint committees would assist the ad- 
ministrator in locating employees on whose behalf va- 
cation contributions had been made (J.A. 20-27). 


Louis Baker, administrator of the Orange Belt Paint- 
ers Trust Fund, which includes the Orange Belt In- 
surance Trust Fund, Orange Belt Painters Pension 
Trust Fund, and Orange Belt Vacation Trust Fund (J. 
A. 40) testified as follows: That there had been many 
other cases aside from the instant case where the Un- 
ion successfully persuaded a general contractor signed 
to an agreement to pay the fringe benefits owed by his 
painting subcontractor (J.A. 40-41); that in this re- 
gard he testified as to a sampling of thirteen such 
cases; that when a report is received by his office list- 
ing employees, the number of hours worked, and the 
contributions paid in, this information is recorded on 
an IBM tab run, and if eligibility is achieved, his 
office automatically sends a check to the insurance car- 
rier in the case of health and welfare, regardless of 
whether the person is a member or a union or not (J. 
A. 4 1-42). With regard to contributions for vacation 
purposes, he, Baker, relies routinely on the joint com- 
mittees to assist in locating persons on whose behalf 
contributions have been made; that any monies paid 
for vacations are held indefinitely until the employee is 
located and is carried as a liability of the Vacation 
Trust Fund. As to the contract administration fund, 
the claim of exemption from tax filed with the Cali- 
fornia Franchise Tax Board by the Tri-County Joint 
Committee. Inc.. recites on page 1 that the purpose 
for which the organization was formed “is to operate 
as the enforcing agency of an agreement existing be- 
tween various contractors and Painters, Decorators and 
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Paperhangers Local Unions, look after administrative 
details, adjust disputes, and promote better relation- 
ships between parties.” 


Respondent rejected Exhibit 4 (J.A. 99) detailed 
statistics on painters drawing unemployment insur- 
ance in Los Angeles and Orange County combined dur- 
ing the years 1963 and 1964. In no case was the 
fringe below 506. Again on that Exhibit there is con- 
tained a record of unemployment insurance payments 
in the construction industry, published by the Depart- 
ment of Employment during the period January 1959 
through December 1963 throughout the area of Los 
Angeles and Orange Counties (Report No. 96-A 307). 
At no time since January 1961 did this figure drop 
below 4.742. and it went as high as 16,082 in the month 
of April 1961. 


Argument. 


In Todd Shipyards Corp. v. Industrial Union of Ma- 
rine and Shipbuilding Workers, Local 39, 232 F. Supp. 
589, 56 LRRM 2784, the United States District Court 
(N.Y.), in interpreting a subcontracting clause as 
against Section 8(e). stated: 

“In other words, reliance cannot be placed upon a 
blanket pronouncement that all subcontracting 
clauses are illegal. Of course, if they are addressed 
to the labor relations of the subcontractor they 
are secondary and proscribed. But not all subcon- 
tracting clauses are so designed. The test as to the 
primary nature of a subcontractor clause in an 
agreement with a general contractor has been 
phrased by scholars as whether it will directly 
benefit employees covered thereby, and seeks to 
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protect the wages and job opportunities of the em- 
ployees covered by the contract.” Citing Orange 
Belt District Council of Painters, No. 48 v. NLRB, 
328 F. 2d 534. 


The Court continued: 

“Such clauses take many forms and where they are 
directed or designed to protect work for the em- 
plovees and to maintain the integrity of the con- 
tract, it has been held that they fall within the area 
of legitimate union claims.” Retail Clerks Union 
Local 770 v. N.L.R.B., 296 F. 2d 368; Ohio Valley 
Carpenters and Cardinal Industries, 136 N.L.R.B. 
977, 49 L.R.R.M. 1908. 


Answering the company’s contention that Section 8- 
(e) on its face invalidates the clause, the Court said: 

“The Supreme Court has repeatedly held that a 

statute must be construed in accordance with the 


congressional purpose and intention despite a literal 
meaning to the contrary.” Markham v. Cabell, 326 
U.S. 404; United States v. N. E. Rosenblum Truck 
Lines, 315 U.S. 445; Elisabeth Arden, Inc. v. Fed- 
eral Trade Commission, 156 F. 2d 132. 


The Court continued: 


“There is no hint in the legislative history cited by 
plaintiff indicating that Congress intended the 
statute to have the broad sweep which plaintiff 
claims. The type of subcontracting here presented 
was not discussed.” See also Coulon v. Carey Cad- 
illac Renting Co., 50 L.R.R.M. 2888 (D.C. S.D. 
M.Y.) 


In Truck Drivers Local 413 v. N.L.R.B., 334 F. 2d 
539, 55 L.R.R.M. 2878, the Circuit Court dealt with a 
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challenge to the following subcontracting clause, under 
Section 8(e): 

“The employer agrees to refrain from using the 

services of any person who does not observe the 

wages, hours and conditions of employment estab- 

lished by labor unions having jurisdiction over the 

type of services performed.” 

The Court stated that the Board position 

me groups together, as secondary, contract 
clauses which impose boycotts on subcontractors 
not signatory to union agreements, and those which 
merely require subcontractors to meet the equiva- 
lent of union standards in order to protect the work 
standards of the employees of the contracting em- 
ployer.” 


The Court then concluded: 


“But the distinction between these two types of 
clauses is vital. Union signatory contracting clauses 
are secondary and, therefore, within the scope of 
Section 8(e), while union standard subcontracting 
clauses are primary as to the employer.” (Em- 
phasis added. ) 


The Court interpreted the clause as requiring only 
that “subcontractors observe the equivalent of union 
wages, hours and the like” and, therefore, concluded it 
was of a primary nature and thus outside the Section 
8(e) prohibition. See also Building and Construction 
Trades (Centlivre Village Apts., 148 N.L.R.B. 93, 57 
L.R.R.M. 1081). 

Very recently in Houston Insulation Contractors As- 


sociation v. N.L.R.B., ...... F. 2d 61 L.R.R.M. 2529 
(March 9, 1966), the Fifth Circuit found that Section 
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8(b) (4) (i) (4i)(B) of the Act had not been violated 
by reason of economic pressure aimed at enforcing the 
following subcontracting clause: 
“The employer agrees that he will not sublet or 
contract out any work described in Article XIII.” 


Pointing out that the clause admittedly has second- 
ary effects, the Court stated: 
“". . But to hold that a provision in the collec- 
tive bargaining agreement against subcontracting 
was void and unenforcible because of its second- 
ary effects would not square with Fibreboard Corp. 
v. NLRB 379 U.S. 203, 57 LRRM 2609 (1964), 
in which the Court held that ‘contracting out’ worl: 
previously performed by members of an existing 
bargaining unit was a statutory subject of collec- 
tive bargaining under Section 8(d) of the Act. 
Section 8 (e) was aimed at so-called ‘hot-cargo’ 
agreements whereby a union in effect forced em- 
ployers to agree in advance not to do business with 
other employers with whom the union was not in 
agreement. Jt was not the congressional purpose to 


outlaw such traditional and typical activity as seek- 


ing to guarantee preservation of work traditionally 
done by a bargaining unit, NLRB v. Joint Council 
of Teamsters No. 38, 338 F.2d 23, 28. 58 LRRM 
2422 (C.A. 9, 1964). and cases cited. In short. 
Section 8(e) applies only to those agreements 
which on their face require an employer to cease or 
refrain from handling, using or otherwise dealing 
in the products of another employer with whom 
the union has a dispute. ‘Primary subcontracting 
claims, on the other hand, fall outside the ambit 
of Section 8(3). ...’ Orange Belt District Council 
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of Painters, No. 48 v. NLRB, 328 F.2d 534, 537, 
538, 55 LRRM 2293 (C.A.D.C. 1964). An agree- 
ment banning the subcontracting of preparation 
work such as the one in the case at bar, not being 
a ‘hot cargo’ agreement or on its face an attempt 
at a secondary boycott in futuro Section 8(e) do 
not apply.” (Emphasis added. ) 


Tested against this criteria, it is clear that “the em- 
ployees covered by the contract,” here all employees of 
painting contractors signed to the painters contract arc 
benefited and protected by the enforcement of clauses 
4 and 5. Clause 5, in particular, insofar as requiring the 
general contractor to pay the fringe benefits not paid by 
his subcontractor, operates as a work standards clause 
to the same extent as that in the case of Truck Drivers 
Local 413 v. N.L.R.B. (supra). The testimony is uncon- 
tradicted that as to the Vacation Trust Fund, any mon- 
eys paid in for persons whether union members or not 
would be treated the same. The union would attempt to 
locate, for example, Calhoun’s employees through un- 
employment offices, through the international office in 
Indiana, through painting contractors offices. through 
local unions by means of the bulletin board. If Oberman 
had made the payments on behalf of Calhoun’s em- 
ployees, the committeemen would have aided in attempt- 
ing to locate such persons. Committeemen from the 
Joint Committee would be utilized both in locating per- 
sons on whose behalf vacation payments were paid and 
also in determining the accuracy of the health and wel- 


fare payments. The testimony is further uncontradicted 
that the union or non-union status of Calhoun Drywall 
Co. was completely immaterial as to the sending of the 
letter to Oberman. If Calhoun had been signed to the 
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painters contract and had fallen delinquent in his fringe 
benefit obligations, the Union would have caused the 
same type of letter to be sent to Oberman. Approxi- 
mately 65% of the contracting firms throughout the 
geographical jurisdiction of Painters District Council 
No. 48 were signed to the contract. and the remainder 
paid wages and fringe benefits at levels below those 
contained in the contract. The union in negotiating this 
clause and in sending the letter of October 4, 1961 to 
enforce the same attempted to protect all of its mem- 
bers working under the same contract by insuring that 
its terms were being applied as uniformly as possible 
throughout the entire geographical area and also to 
bring the standards of employees of Calhoun up to the 
levels contained in the contract. In this way, the Union 
could avoid the untenable situation of having work per- 
formed at cheaper rates than those required by the 


painters contract. As such, the Union’s efforts consti- 
tuted simply the indirect enforcement of a primary sub- 
contracting clause within the meaning of the Court’s 
decision in the instant case as well as other decisions 
cited above. 


The Board in its decision reasons thusly: That the 
trust instruments for the Health and Welfare Trust 
Fund and Vacation Trust Fund limit the definition of 
“employees” to those who are members or working for 
contractors signed to the painters contract; that, there- 
fore, the monies could not be used to benefit such em- 
ployees; that since this is the case, the payment of mon- 
ies by Oberman to cover Calhoun’s employees could only 
serve as a penalty for contracting out his work to a 
non-union business concern: that, therefore, the threat 
to picket was in reality designed to enforce clause four 
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(4) of the contract, the subcontracting clause, and not 
clause five (5), the wages and fringe benefits section. 
The Board completely ignored the uncontradicted testi- 
mony of Louis Baker that in fact the practice is to 
credit all employees for whom the monies are received 
regardless of their union or non-union status and re- 
gardless of the business concern for whom they are em- 
ployed. The fact that such practice might reach beyond 
the scope of authority as set forth in the trust instru- 
ment is somehow considered as conclusive evidence that 
such practice does not in fact occur. Such practice might 
be a possible basis for complaint by some interested 
party that the authority given to the trustees is being 
exceeded, this in an appropriate action and before an 
appropriate tribunal. It does not, however, obviate the 
fact that as pertinent to this case, a benefit is inured to 
the employees of a non-union subcontractor. 

Moreover and more basically, this Court in its re- 
mand order directly concerned itself with “the em- 
ployees covered by the contract”, and the possible bene- 
fit to them. Detailed evidence was presented at the hear- 
ing as to how the employees working under this con- 
tract, which covers the geographical area of Riverside 
County down to San Diego County, are more secure in 
their opportunities of earning a livelihood if a greater 
amount of employees are covered by the terms of the 
contract. In other words, the greater the success of the 
union in eliminating the opportunities for contractors 
performing painting and drywall work at cheaper sub- 
standard rates, the more secure the unionized em- 


ployees working for unionized concerns where the con- 
tract rates are adhered to. The fact that labor costs 
constitute 75% of the contractor's overhead makes it 
clear as to how major a consideration labor rates are in 
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terms of the ability to bid competitively for contracts. 
We submit that the unions action in the instant case 
was of benefit not only to the employees of Calhoun but 
also to all employees working out of the painters hiring 
halls within the jurisdiction of District Council No. 48. 
Such employees have a better chance to secure work 
under the contract conditions so long as the opportuni- 
ties for non-union contractors to hire cheap labor are 
diminished. The cause and effect, therefore, of the 
union’s conduct upon the welfare of “all employees cov- 
ered by the contract” is a very direct one. There is, 
therefore, no basis for concluding that the union at- 
tempted to exact a penalty from Oberman because he 
contracted out work to Calhoun. This Court’s test of a 
primary subcontracting clause has, therefore, been fully 
and completely met. 


The High Court appropriately stated in Ford Motor 
Co. v. Huffman, 345 U.S. 330, 338: 
“A wide range of reasonableness must be allowed 
a statutory bargaining representative in serving the 
unit it represents, subject always to complete good 
faith and honesty of purpose in the exercise of its 
discretion.” 


And again at page 339: 
“The National Labor Relations Act, as amended, 
gives the bargaining representative not only wide 
responsibility but authority to meet that responsi- 
bility.” 


The Federally protected right to bargain extends to: 
“The exceptional as well as to the routine rights, 
rules and working conditions.” Order of Railroad 
Telegraphers v. Railway Exp. Agency, Inc., 321 
U.S. 342, 347. 
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It is within the province of the union to determine 
how the important rights of the employees embraced 
within the bargaining unit, extending from Riverside 
to San Diego should best be protected. The Board can- 
not substitute its own judgment as to what measures 
are appropriately needed to vindicate such rights. The 
Board oversteps its function when it takes upon itself 
the description of those particular employees who can 
property be protected by the union, Such amounts to 
the setting of arbitrary criteria from which to judge 
the lawfulness of the union’s acts. In a similar case, the 
Board failed in its attempt to proscribe the operation 
of hiring halls unless certain clauses that it deemed 
proper were included in the contracts and posted on the 
bulletin boards at the hiring halls. In Local 357, Team- 
sters v. N.L.R.B., 365 U.S. 667, the Court struck down 
such Board actions saying at page 676: 


“.. . Where Congress has adopted a selective sys- 
tem for dealing with evils, the Board is confined to 
that system, Labor Board v. Drivers Local Union, 
362 U.S. 274, 284, 290. Where as here, Congress 
has aimed its sanctions only at specific discrimina- 
tory practices, the Board cannot go further and 
establish a broader, more pervasive regulatory 
scheme.” 


We respectfully submit, therefore, that the letter of 
October 1961 was not violative of any Section of the 
Act. 


Respectfully submitted. 
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STATEMENT OF QUESTIONS PRESENTED 


The parties have stipulated (J.A. 2)* to this state- 
ment. 


1. Whether the Board properly found that the Un- 
ion violated Section 8(b) (4) (ii) (B) by threatening 
a general contractor with picketing in order to com- 
pel him to cease doing business with a subcontractor 
because the latter was not party to a bargaining con- 
tract with the Union. 

2. Whether the Board properly rejected the Un- 
ion’s contention that its conduct was designed solely 
to protect the wages and job opportunities of the 
employees in the principal work unit. 


1“J.A” references are to pages of the joint appendix 
printed pursuant to the stipulation of the parties; certain 
references to the joint appendix filed prior to the remand are 
listed as “old J.A.” A copy of such appendix has been 
lodged with the Clerk of the Court. 
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STATEMENT OF THE CASE 


This case is before the Court for a second time. 
The Board’s original decision and order issued on Oc- 
tober 28, 1962, (1389 NLRB 383) and was brought 
before this Court upon a petition for review filed by 
the aggrieved labor organizations and upon the 
Board’s cross-petition for enforcement (Case No. 
17,388). This Court’s jurisdiction was invoked un- 
der Section 10(e) and (f) of the National Labor Re- 
lations Act as amended (61 Stat. 136, 73 Stat. 519, 
29 U.S.C. 151 et seg., hereinafter referred to as “the 
Act”). On January 30, 1964, the Court issued a de- 
cision vacating the Board’s order, remanding the 
matter for further Board proceedings, and retaining 
jurisdiction to dispose of the case. Orange Belt Dis- 
trict Council of Painters No. 48, AFL-CIO, et al. v. 
N.L.R.B., 117 App. D. C. 238, 328 F. 2d 534. There- 
after, the Board accepted the remand, conducted fur- 
ther proceedings, and issued a supplemental decision 
and order on July 1, 1965 (153 NLRB No. 80). In 
Case No. 19,900, the Board has petitioned for en- 
forcement of its supplemental order, whose terms are 
identical to the original Board order. On February 
25, 1966, this Court consolidated both cases for all 
purposes. 

I. The Board’s Initial Decision 

In its October 1962 decision, the Board found that 

the Unions * had violated Section 8(b) (4) (ii) (B) of 


? The relevant portions of the Act are set forth in this brief 
at pp. 24-25, infra. 


3 Where appropriate herein to distinguish between the sev- 
eral labor organizations involved, we shall refer to Orange 
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the Act by threatening to picket the G. Oberman 
Company (“Oberman’’) with an object of requiring 
Oberman to cease doing business with Calhoun Dry- 
wall Company (“Calhoun”). The Union threat, the 
Board found, was contained in a letter charging Ob- 
erman with violations of two clauses of its labor 
agreement with the Council.‘ One clause (Paragraph 
4) prohibited subcontracting except to an employer 
signatory to a current contract with a union affiliated 
with the Council. The other clause (Paragraph 5) 
made Oberman liable for payment of fringe benefits 
in the event that his subcontractor fails to pay such 
benefits as are required by the Painters’ contract. 
The Board rejected the Unions’ contention that its 
threat to picket was limited solely to the enforcement 
of Paragraph 5. In the Board’s view, the two clauses 
were inseparably linked, the fringe benefits provision 
being, in effect, a penalty imposed on the general con- 
tractor for his failure to subcontract to a union-sig- 
natory firm in conformity with Paragraph 4. Accord- 
ingly, the Board concluded that the Unions’ conduct 
was designed to enforce a contractual boycott against 
non-union subcontractors. 


II. The Court’s Decision 


In its January 30, 1964, decision, the Court set 
forth the controlling legal principles in detail. But 


Belt District Council of Painters No. 48 as “the Painters” 
and Building and Construction Trades Council of San Bernar- 
dino and Riverside Counties as “the Council”. The Board’s 
order runs against both the Painters and the Council. 


«The text of these clauses, and other factual details, appear 
infra at pp. 5-11. 
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the Court concluded that these principles could not be 
precisely applied in the case before it because the text 
of Paragraphs 4 and 5 were not in the record (117 
App. D. C. at 238, 328 F. 2d at 539). Accordingly, the 
Court vacated the Board’s order, and remanded the 
matter: 


“so that the record may be supplemented with 
the text and details of Paragraphs four and five, 
plus additional evidence concerning the employ- 
ees covered by the contract and the specific facts 
surrounding any contemplated payments under 
Paragraph Five, including who will receive them 
and to whose benefit they are to inure. Based 
upon the principles here announced, the Board 
may then determine whether the threatened eco- 
nomic enforcement of Paragraph Five is primary 
or secondary activity” (ibid.) 


III. The Board’s Supplemental Decision 


In April 1964, the Board issued an order reopening 
the record in this case and directing that a further 
hearing be held before a Trial Examiner for the pur- 
pose of receiving further evidence in conformity with 
the Court’s directions. Based upon the record as thus 
supplemented, the Board again concluded that the 
Union’s threat to engage in picketing was for a sec- 
ondary object. The facts upon which the Board 
based its decision are summarized below. 


A. The Board’s Findings of Fact 


Oberman, whose principal place of business is in 
Los Angeles, is engaged as a general contractor in 
the building and construction industry (J.A. 114; old 
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J.A. 16). The Council comprises all affiliated build- 
ing trades unions within Riverside and San Bernar- 
dino Counties in California; Painters is one of these 
affiliated unions (J.A. 114; 8, 11, 19-20). During the 
time here relevant, Oberman was party to a labor 
agreement with several building and construction 
trades councils, including the respondent Council 
(J.A. 114; 5, 45-49). Paragraphs 4 and 5 of this 
agreement read as follows (J.A. 46): 


IV 


The Employer agrees that if he shall subcon- 
tract any work, provision shall be made in such 
subcontract for all of the work performed by said 
contractor coming under the jurisdiction of any 
union affiliated with said COUNCILS, to be per- 
formed pursuant to an executed current agree- 
ment with the appropriate union having work 
and territorial jurisdiction, affiliated with the 
CouNCIL in which area the work is performed. 


V. 


The EMPLOYER agrees that in the event he sub- 
contracts any work and the subcontractor fails to 
pay the wages or fringe benefits provided under 
the appropriate agreement with the union affili- 
ated with the CoUNCIL, that the EMPLOYER shall 
become personally liable for such sums, and such 
sums shall immediately become due and payable 
by the EMPLOYER.° 


5 Paragraph six of the agreement provides (J.A. 47) : 

In the event that the EMPLOYER or any of his sub- 
contractors fails to execute a current agreement with 
the appropriate union, as herein above provided, the 
EMPLOYER shall ba liable for wages of all work per- 
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Calhoun is a drywall contractor engaged in business 
in San Bernardino County, California (J.A. 115; old 
J.A. 15-16). On June 7, 1961, Oberman subcon- 
tracted to Calhoun the work of hanging, taping and 
texturing of drywalls at a shopping center construc- 
tion project in San Bernardino County (J.A. 115; 19- 
20; old J.A. 16). Although this drywall construction 
work was within the territorial and work jurisdiction 
of the Painters, Calhoun was not a party to any con- 
tract with the Council, the Painters, or any other un- 
ion affiliated with the Council (ibid. and see J.A. 6). 
Oberman did not at the time in question have 
any agreement with the Painters, nor did he at any 
time employ any. employees engaged in drywall con- 
struction work at the project (J.A. 116; 8, 111-112). 

About October 5, 1961, the Unions sent the follow- 


ing letter to Oberman: 


We wish to call your attention to certain pro- 
visions of the collective bargaining agreement 
which you appear to be violating at this time. 

There are two separate independent provisions 
of the contract that you are violating. Para- 
graph 4 provides that if you subcontract any 
work, it shall be to a sub-contractor signatory to 
an executed current agreement with a union af- 
filiated with the Council. We are informed that 
you have subcontracted certain work to Calhoun 
Dry Wall, who is not signatory to such a collec- 
tive bargaining agreement. We put you on no- 
tice that unless this breach of the agreement is 


formed by mechanics and laborers employer, computed 
at wage rates not less than those certified by the Secre- 
tary of Labor under the Davis-Bacon Act. 
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rectified within twenty-four (24) hours, we shall 
turn this matter over to our attorneys to file suit 
against you. 

Paragraph 5 of the agreement provides that 
in the event you sub-contract any work and the 
sub-contractor fails to pay fringe benefits provid- 
ed under the appropriate agreement with the un- 
ion affiliated with the Council, that you become 
personally liable for such sums and such sums 
become due and payable by you immediately. 

We are informed that you have sub-contracted 
certain work to Calhoun Dry Wall. This work 
properly falls within the jurisdiction of the 
painters union which is affiliated with this Coun- 
cil. Under the standard agreement presently in 
effect between painters union and the industry, 
the following fringe benefits are due and pay- 
able: 


Health and welfare 14¢ per hour. 
Contract administration 2¢ per hour. 
Vacation 10¢ per hour. 


Your sub-contractor has failed to make these 
payments and unless you make the payments 
within twenty-four (24) hours, we shall take all 
necessary action, including peaceful picketing, to 
compel compliance with paragraph 5 of the 
agreement. 


Very truly yours. 


/s/ CON O'SHEA 
Business Representative 


[J.A. 115; 32-33, 89] 
The “standard agreement” referred to in the letter, 


to which Calhoun was not a party, was executed on 
July 1, 1960, by the Painters and various painting 
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contractors and contractors’ associations (J.A. 104; 
20-21, 50 pp., 70). The agreement contains recognition 
and compulsory membership provisions. (J.A. 104; 
54-57). The agreement also provides for payments 
of 14 cents per hour for every hour worked by each 
employee covered by the agreement into a health and 
welfare plan insurance trust fund, of 2 cents per hour 
to a contract administration fund, and of 10 cents per 
hour into a vacation trust plan (J.A. 104; 61-62, 65- 
70). The Painters and the employers associations 
have set up the following funds into which these 
“fringe benefit” payments are to be made: 


1. The Tri-County Joint Committee, Inc. 


The Tri-County Joint Committee was incorporated 
in 1949 as a non-profit corporation in order to receive 
and administer that portion of the contributions of 
signatory employers going to the contract administra- 
tion fund pursuant to the foregoing bargaining con- 
tract (J.A. 105; 86-88). The Committee’s purpose, 
as stated in its Articles of Incorporation are: to act 
as the enforcing agent for the labor agreement be- 
tween the several contractors and the local unions af- 
filiated with the Painters; to do field work in acquir- 
ing new members; to settle disputes; to make inspec- 
tions; and to investigate complaints by contractors, 
unions, or the public and to report thereon (J.A. 105; 
18-19, 20-28, 86). All the moneys received by the 
Committee are to be used to cover its own expenses 
and, in the event of dissolution, the Committee’s assets 
are to be pro-rated between the employers and the un- 
ions in proportion to the assessments paid (J.A. 105; 
88). 
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2. The Health and Welfare Fund 


In 1959, the painting and decorating contractors 
within the jurisdiction of the Painters, and the Paint- 
ers, together with certain named employer trustees 
and union trustes, entered into an “Agreement and 
Declaration of Trust Providing for Orange Belt 
Painters Insurance Trust Fund” (J.A. 105-106; 71- 
76). This agreement defines the term “Employer” 
as: 


any present or future member of a [Painting and 
Decorating Contractors of America] Chapter 
who by reason of such membership is or shall be 
subject to and bound by the terms of this agree- 
ment, and such other individual, partnership or 
corporation who is or who may hereafter become 
a signatory party to the prevailing collective 
bargaining agreement . . . referred to hereinafter 
... [and] any individual, partnership or corpora- 
tion that is signed to a maintenance agreement 
or a production agreement with District Council 
No. 48. [J.A. 106; 72.] 


agreement defines “employee” as: 


any person employed by an Employer subject to 
this agreement, who is covered by the prevailing 
collective bargaining agreement referred to here- 
inafter. [J.A. 106; 73.]° 


The term “Collective Bargaining Agreement” is de- 
fined as the “prevailing collective bargaining agree- 


¢ Also included in the definition are persons employed by 
the trustees, by the Painters and their affiliated local unions, 
and by the Tri-County and Orange County joint committees 
(ibid.). 
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ment” between the chapters of the employers’ associa- 
tions “within the jurisdiction of the Painters” and the 
Painters (J.A. 73). The trustees of the Insurance 
Trust Fund are authorized to determine the eligibility 
requirements for benefits’ (J.A. 106; General Coun- 
sel Exh. 7, Article VI (2)), and are directed to pay or 
provide for the payment of benefit premiums on poli- 
cies of group insurance to provide protection for the 
following persons and their dependents: 


Union Members, Employers, Signatories, and 
certain full time employees of the Employer and 
Union signatories as authorized by the Trustees 
[J.A. 106; 75]. 


8. The Vacation Fund 


The “Agreement and Declaration of Trust Provid- 
ing For Orange Belt Painters Vacation Trust Fund” 
was executed on February 17, 1961, by the Painters 
and several chapters of the Painting and Decorating 
Contractor Associations, including the one for San 
Bernardino County (J.A. 106-107; 77-78). As in the 
Health and Welfare Fund Trust agreement, the term 
“employer” is limited to members of the contracting 
employers’ associations, or other employers of paint- 
ers who agree to be bound by the bargaining agree- 
ment and declaration of trust, and the term “em- 
ployee” is limited to employees of an employer who 


7 At the time of the hearing, an employee of a covered em- 
ployer was required to have worked 210 hours in a consecutive 
3-month period in order to be eligible for benefits (J.A. 109; 
30-32). The trustees were empowered to modify these re- 
strictions (zbid.) 
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is subject to such agreement.” (J.A. 77-78). The 
agreement also provided that each “employer” was to 
contribute to the fund 10 cents per hour for each hour 
worked by each employee covered by the collective 
bargaining agreement between the painters and the 
employers’ association. (J.A. 82). 

Jack Cox, the executive secretary of the Painters 
and a trustee of the three funds described above, testi- 
fied that the trustees would not have accepted pay- 
ments into the funds by Calhoun to provide health and 
welfare or vacation benefits for Calhoun’s employees 
(J.A. 119; 32).° 


B. The Board’s Conclusions and Order 


Upon the foregoing facts, the Board concluded that 
the Unions’ threat to picket was designed to compel 
Oberman to cease doing business with a non-union 
subcontractor, Calhoun. In so ruling, the Board re- 
jected the Unions’ contention that its conduct was 
lawful because intended solely to enforce the fringe 
benefits guarantee provision, Paragraph 5; in the 
Board’s view, even if the threat to picket were viewed 
as being so limited, such a threat would still be secon- 


8’The employer associations and the Painters are them- 
selves considered as “employers” for the purposes of these 
agreements (Ibid.). 


°The following question by Calhoun and answer by Cox 
(Tr. 115) was inadvertently omitted from the joint appendix: 

“Q. Will the health and welfare or the vacation trust fund 
accept money from a contractor not signatory to the District 
Council No. 48 agreement? 

A. No, sir.” 
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dary. Enforcement of the fringe benefit guarantee 
against Oberman could not be viewed as an effort to 
protect the work standards or work opportunities of 
the drywall employees, since any payment by Ober- 
man to these fringe benefit funds would not inure to 
the benefit of such employees, but only to the benefit 
of the Painters Union. Hence, the demand for pay- 
ment was viewed as a penalty imposed on Oberman 
because he had subcontracted to a non-union firm. 

The Board ordered the Unions to cease and desist 
from threatening, coercing or restraining Oberman, 
or any other employer, with an object of forcing or 
requiring said employer to cease doing business with 
Calhoun (J.A. 120-121). The order also requires that 
appropriate notices be posted. 


SUMMARY OF ARGUMENT 


It is clear that the Unions charged Oberman with 
breach of his contract with the Council in two re- 
spects: (1) subcontracting to a non-union firm and 
(2) failing to pay the fringe benefits which a union 
subcontractor would have been required to pay to his 
employees. It is also undisputed that the Unions were 
demanding that Oberman comply on both counts and 
were threatening to enforce their demands. To en- 
force the first demand, the Unions stated that they 
would file a lawsuit. To enforce the second demand, 
they threatened “all necessary action, including 
peaceful picketing”. But Section 8(b) (4) (ii) (B) 
prohibits unions from threatening to picket in support 
of a secondary object. And, in the circumstances here 
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present, the Board could properly find that the threat 
to picket encompassed a secondary object. 

First of all, even assuming that the threat to picket 
was actually limited to enforcing only the fringe bene- 
fit demand, the Board properly concluded that this 
threat was for a secondary object. Under the appli- 
cable contract and trust fund provisions, any fringe 
benefit payments by Oberman would have inured only 
to the benefit of union members generally, and not to 
the benefit of the unit employees. Thus, the Unions 
cannot contend here that they were seeking to require 
Oberman to pay union-standard benefits to the em- 
ployees of the subcontractor, since the trust funds 
which administer these benefits are not authorized to 
accept contributions for or make distributions to the 
employees of a non-signatory employer. 

Nor may the Unions argue here that they are act- 
ing to prevent the erosion of their work standards 
negotiated with Oberman by precluding the transfer 
of Oberman’s work to a substandard subcontractor. 
The record makes it plain that Oberman had no em- 
ployees of his own to do the work he subcontracted; 
nor was he party to any bargaining contract which 
contemplated that he would do the work or established 
the standards under which it would be done. 

Accordingly, the demand for fringe benefit pay- 
ments was secondary, being designed to benefit the 
unions and not the unit employees. 

Moreover, in the circumstances, the Board could 
reasonably conclude that the Unions’ threat to picket 
encompassed more than the demand for fringe benefit 
payments. In light of the close relationship between 
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the two Union demands, and the simultaneous effort 
to enforce both, the Unions’ threat to picket actually 
encompassed the demand for a union-signatory sub- 
contractor as well. 


ARGUMENT 


Section 8(b) (4) of the Act, as amended in 1959, 
provides in relevant part that it shall be an unfair 
labor practice for a labor organization: 


(ii) to threaten, coerce, or restrain any person 
engaged in commerce or in an industry affecting 
commerce, where * * * an object thereof is: 


* * * * 


(B) forcing or requiring any person to cease 
* * * doing business with any other person. 


It is settled that this provision outlaws union ef- 
forts to enforce, by means of picketing or threats to 
engage in picketing, an agreement which prohibits 
subcontracting to non-union employers. As this Court 
pointed out in its January 30, 1964, decision herein: 


“The key question presented by subcontracting 
clauses in union agreements with general con- 
tractors is whether they are addressed to the la- 
bor relations of the subcontractor, rather than 
the general contractor. If so, they are secondary 
as to the general contractor and may not be en- 
forced against him through economic weapons. 
Thus, any attempt to enforce, by economic means, 
a subcontracting clause which blacklists all non- 
union subcontractors would violate Section 8(b) 


(4) (ii) (B)”. 
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(117 App. D. C. at 287, 328 F. 2d at 538, footnote 
omitted) 

To be sure, some restrictions on subcontracting may 
be enforced without violating Section 8(b) (4) (B): 
where the restriction is merely designed to protect the 
wages and job opportunities of the employees covered 
by the contract, or otherwise forbids the signatory 
employer to deal with others for reasons strictly ger- 
mane to the economic integrity of the principal work 
unit, the union’s object in enforcing such a restriction 
is primary and outside the intended reach of Section 
8(b) (4) (B).° But there can be no question in this 
ease that Paragraph 4 of the Council’s agreement 
with Oberman, the general contractor, is a secondary 
subcontracting clause. As shown supra, p. 5, Para- 
graph 4 allows the general contractor to subcontract 
on the condition that any work to be performed by the 
subcontractor which falls within the jurisdiction of a 
union affiliated with the Council must be “performed 
pursuant to an executed current agreement” with 
that union. Such a clause plainly requires subcon- 
tractor agreement to the full union contract, including 
union recognition and union security, on penalty of a 
boycott by the general contractor. Building & Con- 
struction Trades Council of San Bernardino v. 
N.L.R.B., 117 App. D. C. 289, 240, 328 F. 2d 540, 
541; N.L.R.B. v. Bangor Building Trades Council, 
AFL-CIO, 278 F. 2d 287 (C.A. 1); N.L.R.B. v. Joint 
Council of Teamsters No. 88, 338 F. 2d 23, 28, 30-31 


19See Truck Drivers Union, Local 418 v. N.L.R.B., 118 
App. D.C. 149, 158, 334 F. 2d 5389, 548, cert. den., 379 US. 
916; Todd Shipyards Corp. V. Marine Workers, 344 F.2d 107 
(C.A, 2). 
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(C.A. 9). Indeed, the Unions freely admitted, when 
their case was last before the Court, that Paragraph 
4 is a secondary subcontracting clause unenforceable 
by economic means (117 App. D. C. at 28, 328 F. 2d 
at 53). 

Hence, the sole issue presented here is whether, on 
the facts of this record, the Board could reasonably 
conclude that the Unions’ threat to picket was de- 
signed to effectuate the boycott of non-union subcon- 
tractors envisaged by Paragraph 4 of Oberman’s 
agreement with the Council. Before the Board, the 
Unions contended that their threat to picket was 
limited solely to enforcement of Paragraph 5, the 
fringe-benefits provision; that this provision was a 
primary “union standards” clause designed to protect 
the negotiated work standards of members of the 
Painters; and that the threat to picket was conse- 
quently limited to a primary object. On the facts of 
this record, we now show, the Board properly conclud- 
ed that the threat to picket was for a secondary ob- 
ject, even if limited to enforcement of Paragraph 5. 

1. The Board found that the Unions’ conduct could 
not have been designed to require Oberman to pay 
fringe benefits on behalf of Calhoun’s employees, and 


11 While Section 8(b) (4) prohibits union enforcement of 
secondary subcontracting agreements by means of certain 
economic pressure, Section 8(e) of the Act prohibits their 
mere execution or “entering into”. However, there is a special 
proviso to Section 8(e) allowing employers and unions in the 
construction industry lawfully to enter into such secondary 
subcontracting agreements. The special proviso limits only 
Section 8(e), and does not apply to Section (8) (b) (4). 
Orange Belt, supra, 117 App. D. C. at 236, 328 F, 2d at 537. 
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the record amply supports this finding. The Union’s 
letter of October 1961 demanded that Oberman pay 
certain sums of money to various funds established 
pursuant to agreements between the Painters and 
various industry employees. All of these funds, by 
their own terms, exclude the employees of any employ- 
er not signatory to a Painters contract from sharing 
in the benefit of the funds. 

Thus, in both the Vacation Fund and the Health 
and Welfare Fund, the term “employer” is limited to 
those employers who have agreed to be bound by the 
Painters bargaining contract. In both funds, the 
trustees are authorized to accept payments only from 
such covered “employers”. (Supra, pp. 10-11). In- 
deed, Jack Cox, one of the Union trustees, testified 
that the fund would not have accepted any payments 
from Calhoun to provide fringe benefits for Calhoun’s 
employees since Calhoun was not party to a bargain- 
ing contract with Painters (supra, p. 11). Cox also 
testified that the trustees would have accepted fringe 
benefit payments from Oberman and applied them to 
the benefit of Calhoun’s employees, but the Board 
could properly decline to accept this testimony. For 
Cox did not testify that any contributions had ever 
been accepted by the trustees on behalf of employees 
of a non-signatory employer * and, under the terms 


12 Another witness, Louis Baker, an administrator of the 
Painters trust funds, also testified about the past practice of 
the parties in managing these funds. Baker enumerated 
numerous situations in which general contractors had been 
prevailed upon to pay the contributions owed by their de- 
faulting subcontractors, but he conceded that none of these 
situations involved a demand for payments on behalf of 
employees of a non-signatory subcontractor. (J.A. 42-43) 
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of the trusts themselves, the trustees had no author- 
ity to accept such payments for such a purpose. Like- 
wise, any payment by Oberman to the Contract Ad- 
ministration Fund would clearly not inure to the 
benefit of the drywall construction employees. The 
sole purpose of this fund was to administer the collec- 
tive bargaining agreement between Painters and sig- 
natory employers. The employees working for Cal- 
houn or any other non-signatory could manifestly not 
share in any of the benefits to be derived from such 
administration. 

Moreover, the language of Oberman’s contract with 
the Council shows that the parties did not intend gen- 
erally to make Oberman the guarantor of union work 
standards for any and all subcontractor employees. 
Rather, this contract contemplates that Oberman will 
subcontract only to a union signatory employer, and 
that Oberman will underwrite any default in 
fringe benefit payments by such a signatory sub- 
contractor. The contract contains no language to 
show that the parties had any expectation that 
the subcontractor would not be party to a con- 
tract obligating him to contribute to the Paint- 
er’s trust funds. Had the parties intended to 
make Oberman liable for fringe benefit payments to 
employees of a non-union subcontractor, they could 
easily have so provided. For Paragraph 6 of their 
contract expressly makes Oberman liable for payment 
of his subcontractor’s employees’ wages, at rates com- 
puted by reference to the Davis-Bacon Act, when the 
subcontractor is not party to a Painters contract. 
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Paragraph 5, however, makes no provision for such a 
non-union contingency. Indeed, such a contract pro- 
vision would be pointless, if employee work standards 
were the sole criterion, since, because of the trust 
fund terms, the employees of a non-union subcontrac- 
tor would not benefit from any payments to the trust 
funds, in any event. 

Accordingly, the payments demanded from Ober- 
man were properly viewed by the Board as a penalty 
imposed on Oberman for failing to subcontract to a 
union firm, and not as a technique for bringing the 
subeontractor’s employees’ working standards up to 
the levels negotiated by the Painters. 

Nor could the Unions’ conduct be viewed as pri- 
mary in the sense that it was designed to protect 
wages and job opportunities of the employees covered 
by the contract between Oberman and the Council. 
The Unions’ conduct in this case was in response to 
Oberman’s subcontracting of drywall construction 
work. Hence, if the Unions were acting in support of 
a lawful “standards” object, it would have to be on 
the theory that they were seeking to protect the work- 
ing conditions of Oberman’s employees, represented by 
the Painters, who were engaged in drywall construc- 
tion work.” These employees, the Board pointed out, 


13 As this Court has pointed out, the lawful function of a 
“standards” clause is to protect unit work standards against 
erosion by the subcontracting of unit work to a substandard 
employer. See Retail Clerks Union Local 770 Vv. N.L.R.B., 111 
U.S. App. D. C. 246, 251-252, 296 F, 2d 368, 373-374; District 
No. 9, Machinists v. N.L.R.B., 114 U.S. App. D. C. 287, 290 
315 F. 2d 33, 36; Meat & Highway Drivers, etc, Local 710 V. 
N.L.R.B., 118 App. D. C. 287, 291, 335 F. 2d 709, 713. 
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would constitute the “principal work unit”. (J.A. 
120.) But the record is clear that Oberman employed 
no employees engaged in any such work on this proj- 
ect, nor did Oberman have any contract with the 
Painters (supra pp. 5, 6). 

While Oberman was party to a contract with the 
Council, this contract, the Board observed, “neither 
defines a bargaining unit nor establishes any terms 
and conditions of employment for [drywall construc- 
tion] or any other employees. In these circumstances, 
we find that what the [Unions’] conduct in seeking to 
enforce paragraph 5 by economic action could not 
have been designed to protect ‘work standards’ of em- 
ployees in the principal work unit” (J.A. 120). 

This Court has already pointed out that it will not 
require the Board to condone boycotting of non-union 
firms which is performed under the guise of demand- 
ing compliance with union “standards”. Truck Driv- 
ers Local 413, supra, 118 App. D. C. at 158, 334 F. 2d 
at 548. Here, where there are no negotiated stand- 
ards in existence, and the signatory employer has no 
employees engaged in work within the Union’s juris- 
diction, any claim that the Unions’ conduct is designed 
to protect its “standards” must surely be viewed as a 
mere device. 

3. The fact that the Unions’ letter containing the 
threat to picket expressly purported to limit that 
threat to the enforcement of the fringe benefit provi- 
sion of Oberman’s contract is not, therefore, a defense 
against the Board’s order in this case. Rather, in the 
circumstances here present, it shows that the Unions’ 
conduct was for a secondary object. 
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As already explained, any payments by Oberman 
could not have provided fringe benefits for any of 
Calhoun’s employees; nor could the Unions’ conduct 
have been designed to protect the working standards 
of Oberman’s employees. Rather, payments by Ober- 
man in response to Union demands would have bene- 
fitted only present or expected members of the Paint- 
ers.‘ The drywall employees on the project would 
not have received any benefits unless Calhoun (a) de- 
cided to become a party to the Painters’ bargaining 
contract or (b) was replaced by some union-signatory 
subcontractor. So long as Calhoun remained non-union 
and on the job, any payments by Oberman would have 
been strictly for the benefit of Union members gen- 
erally and not unit members. In such circumstances, 
the demand for payments was secondary. Meat & 
Highway Drivers etc., Local 710, supra, 118 App. 
D. C. at 294, 335 F. 2d at 716. 

Accordingly, the threat to picket in support of that 
demand was violative of Section 8(b) (4) (ii) (B).* 

4. Finally, we submit, the Board was not required 
to read the Unions’ letter literally and conclude that 
the threat to picket was, as the Unions stated, in- 


44 Under the Painters’ bargaining contract, all employees of 
signatory employers are required to join the Union within 7 
days (J.A. 56). 


18 The General Counsel did not allege, and the Board did not 
find, any violation of Section 8(b) (4) (ii) (B) premised on 
the threat to file suit for enforcement of Paragraph 4, the 
secondary subcontracting clause. See Local 48 Sheet Metal 
Workers v. Hardy Corp., 332 F. 2d 682 (C.A. 5), holding that 
this subsection of the Act was not intended to prohibit the 
judicial enforcement of privileged hot cargo clauses. 
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tended solely to enforce Paragraph 5, the fringe-bene- 
fit provision of the contract. In the circumstances 
here present, the Board was entitled to find, as it did 
(J.A. 108), that the Unions’ real object encompassed 
more than the enforcement of Paragraph 5 and that 
its threat to picket was “inextricably linked to Para- 
graph 4” (ibid.), the secondary subcontracting clause. 
Thus, the Unions here were simultaneously charging 
Oberman with a contract breach for failing to pay 
fringe benefits and a contract breach for dealing with 
Calhoun, a non-union firm. Enforcement tactics were 
threatened to achieve compliance with both Union de- 
mands. Obviously, all parties to the dispute under- 
stood that Oberman could satisfy both demands by re- 
placing Calhoun with a subcontractor willing to com- 
ply with the Painters contract. 

Likewise, as already shown, monetary payments 
alone by Oberman would hardly have been a practical 
remedy, since Calhoun’s employees would not have de- 
rived any benefit therefrom, unless and until Calhoun 
signed a Painters’ contract. For Oberman then, such 
payments would have been a mere penalty, and an in- 
conclusive one at that, in light of the Unions’ concur- 
rent determination to enforce Paragraph 4. 

In determining the object of a party’s conduct, the 
Board is not required to accept a self-serving expres- 
sion of limitation. Rather, the Board is entitled to 
make a practical assessment of that conduct in light 
of its surrounding industrial circumstances and for- 
seeable consequences. Here, the Board has acted rea- 
sonably in finding that the Unions’ real object em- 
braced more than what was formally stated; accord- 
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ingly, its finding is entitled to stand. See Truck Driv- 
ers & Helpers Local 728 v. N.L.R.B., 101 App. D. C. 
420, 422, 249 F. 2d 512, 514, cert. denied, 355 U.S. 
958; N.L.R.B. v. Local 182, Teamsters, 314 F. 2d 58, 
58 (C.A. 2); Meat & Highway Drivers, Local 710, 
supra, 118 App. D. C. at 294, 335 F. 2d at 716. 


CONCLUSION 


For the reasons stated, a decree should issue enforc- 
ing the Board’s supplemental order. 


Respectfully submitted, 


ARNOLD ORDMAN, 
General Counsel, 


DoMINICK L, MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


GARY GREEN, 
Hans J. LEHMANN, 
Attorneys, 


National Labor Relations Board. 


April 1966. 
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APPENDIX 


The relevant provisions of the National Labor Re- 
latons Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sees. 151, et seg.) are as follows: 


ak * * * 


(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


* * * * 


(4) (i) to engage in, or to induce or encour- 
age any individual employed by any person en- 
gaged in commerce or in an industry affecting 
commerce to engage in, a strike or a refusal in 
the course of his employment to use, manufac- 
ture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or com- 
modities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged 
in commerce or in an industry affecting com- 
merce, where in either case an object thereof is: 
* * * (B) forcing or requiring any person to 
cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease 
doing business with any other person, or forcing 
or requiring any other employer to recognize or 
bargain with a labor organization as the repre- 
sentative of his employees unless such labor or- 
ganization has been certified as the representa- 
tive of such employees under the provisions of 
section 9: Provided, That nothing contained in 
this clause (B) shall be construed to make un- 
lawful, where not otherwise unlawful, any pri- 
mary strike or primary picketing; * * * 


= * = * 
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(e) It shall be an unfair labor practice for any la- 
bor organization and any employer to enter into any 
contract or agreement, express or implied, whereby 
such employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: Provid- 
ed, That nothing in this subsection (e) shall apply to 
an agreement between a labor organization and an 
employer in the construction industry relating to the 
contracting or subcontracting of work to be done at 
the site of the construction, alteration, painting, or 
repair of a building, structure, or other work: Pro- 
vided further, That for the purposes of this subsection 
(e) and section 8 (b) (4) (B) the terms “any em- 
ployer,” “any person engaged in commerce or an in- 
dustry affecting commerce,” and “any person” when 
used in relation to the terms “any other producer, 
processor, or manufacturer,” “any other employer,” 
or “any other person” shall not include persons in the 
relation of a jobber, manufacturer, contractor, or sub- 
contractor working on the goods or premises of the 
jobber or manufacturer or performing parts of an in- 
tegrated process of production in the apparel and 
clothing industry: Provided further, That nothing in 
this Act shall prohibit the enforcement of any agree- 
ment which is within the foregoing exception. 
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